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N OCTOBER 4th, 1957, the U.S.S.R. launched the first man-made 
satellite. This memorandum is written in Europe only two weeks 
later. The satellite and the shell of the last rocket stage from which it 
was launched have already circled the earth over two hundred times. 
Before the launching only a small group of jurists were concerned by 
the lack of any international agreement as to the extent of national 
sovereignty in space above the surface of the earth and by the legal 
status of possible space flight instrumentalities. “Today world-wide 
recognition of the gravity of these questions is more than apparent. 
As the New York Times said in a leading article on October 13th: 


“Is the earth satellite trespassing on the air-space of all nations? 
If the sky is the limit of national sovereignty, how high is it? Who 
pays if a United States satellite falls on Westminster Abbey? 

“These are some of the questions that, until a week ago, were 
hypothetical. They are so no longer, for since then a 184-pound 
sphere has been circling the earth at 18,000 miles an hour.” 


Behind most of the present difficulties lie certain basic, but at times 
forgotten, legal principles: 

a. The territory of a sovereign State is the area within which it has 
the right to make its law effective, to the exclusion of all other States. 

b. As part of that right, the State has full control of transport in 
its territory, including the determination of what foreign transport 
instrumentalities may be permitted to enter. 

c. Territory of a State is three dimensional, including the lands 
and territorial waters within its recognized surface boundaries, and the 
“air-space” above. 

The prime difficulty is that no international agreement exists as to 
how far above the surface lies the upper boundary of this three-dimen- 
sional national territory. In other words, how far upwards is the “roof 
on sovereignty,” and what is meant by “‘air-space.”’ 

Many nations, including the United States, but not the U.S.S.R., 
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participated in drafting the Paris “International Convention for the 
Regulation of Aerial Navigation, 1919,” which recognized that “every 
Power has complete and exclusive sovereignty over the air-space above 
its territory.” For reasons not connected with air-space sovereignty, 
this convention was not ratified by the United States. However, in 
1926, by the passage of the Air Commerce Act, the United States uni- 
laterally asserted its exclusive sovereignty in the air-space over its 
surface territories. —The U.S.S.R., in various statutes, going back to 
just after the Second World War, also declared superjacent air-space 
to be part of its territory. 

The present Chicago Convention of 1944, to which the United 
States is a party, recognizes the existence of State sovereignty in super- 
jacent air-space just as did the Paris Convention. This is not limited 
to member States of the Convention. It is a recognition of an existing 
principle of international law, binding and benefiting all States, under 
which the “air-space” is accepted as part of the territory of the State 
below. Under this principle, no State may use the air-space over 
another State without the consent of the latter. On this principle rests 
the ever-widening group of bilateral agreements through which inter- 
national air transport now operates. 

The U.S.S.R. is not a party to the Chicago Convention. But no 
State has asserted more forcefully its right to deny the entry of foreign 
aircraft into its “air-space.” 

Such was the situation when scientists of many nations, including 
the United States and the U.S.S.R., planned the present Geophysical 
Year to learn more about the earth and its surroundings. As part of 
this plan, the United States more than two years ago announced that 
it would launch one or more satellites designed to collect scientific 
data in upper space. No statement has ever been made, at least none 
has come to my attention, indicating that the United States Govern- 
ment asked formal permission of any other State to project the proposed 
satellites over such States. Shortly after the American announcement, 
the U.S.S.R. disclosed a similar program, again, so far as I am aware, 
without any formal inter-governmental exchange of flight permits. 

On October fourth of this year, the U.S.S.R. program resulted in 
startling success. The world still awaits, at this writing, for the first 
American satellite. In addition, press reports indicate that the Russian 
satellite is many times heavier than the carefully planned American 
“Vanguard.” The U.S.S.R. has gained world-wide technical acclaim. 

But what of the legal and political problems? Has international 
conduct already, as some appear to feel, begun to create new customary 
rules as to the extent upward of national sovereignty? 

As I pointed out at the 1956 meeting of the American Society of 
International Law,} jurists had taken two different positions. It was 
insisted on the one hand that the United States by its satellite announce- 





1 John C. Cooper, “Legal Problems of Upper Space,” reprinted in 23 Journal 
of Air Law and Commerce, 308-316, from the Proceedings of the American Society 
of International Law, 1956. 
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ment, had in effect declared that space above the atmosphere was not 
part of the territory of any State, and could be used by any State, just 
as in the case of the high seas. It had been argued by others that the 
failure of any State to object to the proposed Geophysical Year Satellite 
program evidenced consent. Under this latter agreement, no position 
need be asserted as to the extent upwards of sovereignty, as a special 
case existed which would not mature into a general rule of customary 
law. 

In this summer of 1957, prior to the satellite launching, the question 
of guided, or other intercontinental missiles, appears to have been 
brought before the United Nations disarmament subcommittee meet- 
ing in London. The minutes are not yet available. However, it is 
stated in a paper prepared by Mr. A. G. Haley, for delivery at the 
recent Barcelona meeting of the International Astronautical Federa- 
tion, that in press briefings between certain delegates and reporters, 
statements were made as to a proposed technical committee to study 
design of an inspection system which would make it possible to assure 
that sending of objects through “outer space” should be exclusively 
for peaceful and scientific purposes. In the same briefing, it appears 
that the term “outer space’’ was used to refer to space at a distance 
beyond the earth at which “you no longer have friction of air to delay 
and retard the speed.” 

On October eleventh, one week after the satellite had been 
launched, twenty-one nations (including Canada, France, Britain and 
the United States according to the London Times) introduced into 
the General Assembly of the United Nations in New York a draft 
disarmament resolution which urged a disarmament agreement to 
include the study “of an inspection system designed to ensure that the 
sending of objects through outer space will be exclusively for peaceful 
and scientific purposes.” No definition of “outer space” seems to have 
been included, although it may have been mentioned in debate. It 
may, however, be assumed that it was used in the sense mentioned in 
the London press conference, namely areas where the gaseous air no 
longer interferes with free satellite flight. 

The introduction of this most important resolution must support 
strongly the argument that its sponsors feel that natural sovereignty 
does not exist in “outer space.” If it did, the subjacent states could 
unilaterally prohibit foreign activity in areas above their territory, and 
would not be compelled to rely upon a multilateral inspection agree- 
ment as to the type of space flight instrumentalities to be permitted 
in “outer space.” This resolution is today still pending, so far as I am 
advised, in the political committees of the United Nations. Whatever 
happens to it, however, cannot lessen its far reaching importance as an 
admission by an imposing group of States that national sovereignty 
does not exist in those areas where a satellite, or, unfortunately, a 
war-like missile may be used free of atmospheric drag. 

If this be the case, then we face nothing but accurate scientific data 
to fix the rules of Space Sovereignty, unless, and this is of paramount 
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importance, the international community to protect its future may 
determine to extend national sovereignty by agreement into “outer 
space.” At the 1956 meeting of the American Society of International 
Law, I suggested the need of a treaty to resolve then existing doubts, 
and as a purely tentative basis, the following: 

“Reaffirm Article I of the Chicago Convention, giving the sub- 
jacent state full sovereignty in the areas of atmospheric space above it, 
up to the height where aircraft, as now defined, may be operated; such 
areas to be designated ‘territorial space’; 

“Extend the sovereignty of the subjacent State upward to 300 miles 
above the Earth’s surface, designating this second area as ‘contiguous 
space’ and provide for a right of transit through this zone for all non- 
military flight instrumentalities, when ascending or descending; 

“Accept the principle that all space above ‘Contiguous Space’ is 
free for passage of all instrumentalities.” 

The suggestion of a “Contiguous zone” between the upper level 
of true “‘air-space” where “aircraft’”” may operate, and free space has 
been criticized, at times, I think, without considering the context. This 
zone depends for its depth on scientific data not yet available. When 
I suggested 300 miles, I was relying on what was then generally accepted 
scientific opinion to the effect that somewhere not far below 300 miles 
the atmosphere had sufficient density to prevent real satellite flight. 
It seemed to me in 1956, and still does, that the subjacent State prop- 
erly has sovereignty in the atmospheric area where airplanes and bal- 
loons can operate. These depend for their lift on the existence of 
fairly dense gaseous air in the true air-space. It also seemed then, and 
still does, that the area in which sufficient gaseous air exists to prevent 
free satellite flight, might very well, by agreement, be deemed part of 
the “air-space.” 

The only difficulty is that the Russian satellite, “Sputnik,” seems 
to refuse to follow the pre-suggested rules, at least as to usable altitude. 
When it was first launched it was stated, apparently from Soviet sources, 
that its altitude was about 585 miles above the Earth’s surface—clearly 
in “outer space.” Soon, however, the press began to report Moscow 
items to the effect that the area in which flight was progressing was 
much colder and much less dense than expected—in other words that 
heating and drag were less. Soon very careful observations in England 
indicated that the orbit of the satellite was an ellipse, and that at its 
nearest point it was less than 150 miles above the Earth’s surface, and 
was still not losing altitude nor disintegrating. As I indicated in 1956, 
we must wait for accurate data from the Geophysical Year final calcula- 
tions before deciding how far up the suggested ‘“‘contiguous zone” 
should extend. 

As to the need of a widely accepted treaty, recent events have made 
this more urgent than ever before. An international decision must be 
made as to what is meant by “outer space,” if that now apparently 
official term must be used. The status of the atmosphere between the 
true “air-space” where “aircraft” may be used, and this “outer space” 
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must be fixed. International misunderstanding must not be allowed 
to develop. For example, the London Times of October 18th refers 
to a very recent article by a Russian jurist proposing complete freedom 
in the region beyond 12 or 18 miles above the Earth’s surface. This 
would certainly include areas where free satellite flight still seems im- 
possible and may well include areas in which future improved types 
of aircraft might navigate if powered by rocket engines. 

Such a treaty is also needed for an entirely different reason. When 
the great French jurist Fauchille drafted his first proposed code of the 
air in 1902, he insisted on “freedom of the air,” contending that the 
air, Or air-space, could not be part of national territory. He followed 
with the logical assertion that ‘‘aerostats,” as he termed flight instru- 
mentalities, must have nationality, otherwise chaos would result. This 
“nationality” to which he referred is the characteristic which centuries 
of international usage has attributed to a vessel carrying a national flag 
on the high seas. The State of the flag is responsible for the inter- 
national good conduct of such vessels, though not for their private torts. 
Similarly, if “outer space” is to be free for the use of all, rules will 
certainly develop by custom or agreement to be followed by flight 
instrumentalities such as satellites or other space craft, and the State 
responsible for their launching must be answerable for their good con- 
duct in following the rules. Such satellites and other space craft must, 
by treaty, have nationality. Even now we speak of the “Russian Satel- 
lite” as we would of a “Russian Vessel.” Particularly is such “nation- 
ality” required when radio transmitters are carried, as in the case of 
“Sputnik.” If frequencies and transmission methods are not the inter- 
national responsibility of the launching State, radio interference 
amounting to telecommunications chaos will soon follow. 


Space in this short memorandum does not permit any adequate 
discussion of methods of international control. Until the Russian 
Satellite was launched, I had hoped that such control could be lodged 
in the International Civil Aviation Organization, created under the 
Chicago Convention. That is no longer practical. The U.S.S.R. has 
taken the lead. ICAO had an opportunity in 1956 to express its views 
about upper space when it was on the agenda at the Caracas Assembly. 
It failed to do so. The U.S.S.R. is not a member of ICAO. Only the 
United Nations itself can now serve as a forum for further discussion. 
Recent press discussion indicates some possibility of an “outer space” 
United Nations trusteeship to enforce future agreed rules on space-craft 
good conduct. This might succeed. But whatever the ultimate answer, 
every day that passes with no attempt at real international discussion 
of the legal status of space beyond the air space and the legal status of 
the flight instrumentalities using such space only adds to the chances 
for fatal international confusion and perhaps conflict. 


Editorial Note: As Professor Cooper’s statement was being set in type, the 
Political Committee of the United Nations General Assembly adopted a resolution 
on disarmament, including provision for: “Joint study of an inspection system 
designed to insure that the sending of objects through outer space will be exclu- 
sively for peaceful and scientific purposes.” 
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ioe ATMOSPHERE surrounding the earth is generally considered 
to be composed of four layers, each having its own peculiar charac- 
teristics. The bottommost layer is called the troposphere, the layer of 
dense air in which we live, and is roughly ten miles thick at the equator 
and five miles thick at the poles. Next comes the stratosphere, which 
rises upward from the top of the troposphere to a height of about fifty 
miles above the Earth. Above the stratosphere is the third layer, the 
ionosphere, which extends outward several hundred miles to the fourth 
and topmost atmospheric layer. This, the exosphere, is the layer in 
which the atmosphere gradually merges into interplanetary space; it 
may extend as far as 18,000 miles out beyond the Earth. 

Commercial flight today is carried on almost entirely in the tropo- 
sphere and the highest known flights by airplanes of any kind have not 
gone beyond the lower regions of the stratosphere, being less than 
twenty miles above the Earth. However, in the last few years such 
strides have been made in research that man-made rockets and satel- 
lites have been thrust well into the exosphere, and plans are confidently 
being made to project human beings to such altitudes. This develop- 
ment has, not unnaturally, required rethinking concerning many of 
what were formerly the basic scientific postulates of aerial navigation, 
with the result that some of those postulates have been severely modi- 
fied or even discarded (as, for example, the premise that the presence 
of air was necessary for flight) . 

In parallel fashion, it is considered that the recent radical develop- 
ment of the technique of flight, with the attendant vast increase in the 
area in which flight is believed to be feasible, requires a reanalysis of 
the basic legal rules which have evolved during the last half century to 
govern flight above the Earth. The most basic international legal prin- 
ciple in this field, underlying the documents governing international 
aviation (notably the Paris Convention of 1919,1 which formerly 
reigned supreme, and the Chicago Convention of 1944,? which forms 
the present central law on the subject) , is that each nation is sovereign 
over and exercises exclusive control in the airspace above its territory. 
This paper will be devoted to a re-examination of that concept in the 
light of the anticipated advances in flight technology, the intent being 
to determine whether or not the national sovereignty doctrine as out- 
lined above should be considered to be properly applicable to altitudes 
above those now in commercial use. 





1 Convention for the Regulation of Aerial Navigation, 11 League of Nations 
Treaty Series 173 (1922); 17 A.J.I.L. (Supp.) 195 (1923). 
2 Convention on International Civil Aviation, 61 Stat., pt. 2, 1180, T.I.A.S. 1591. 
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It is considered that in the presentation of the material which fol- 
lows, logical development requires, first, a statement of what the present 
basic rules governing flight are, together with an exposition of the 
practical necessities underlying those rules. Next must follow a mar- 
shalling of the significant facts making a re-examination of the existing 
rules desirable or necessary. Then, if those facts indicate that revision 
of present concepts may be advisable with respect to the areas of space 
not now governed by them, the arguments in favor of alternative 
theories must be developed. And finally, conclusions must be reached 
as to what is considered to be the proper rule of sovereignty to be 
applied at high altitudes. 


I. Tue Law Topay 


The accepted international law governing flight above the Earth up 
to an altitude to be discussed shortly is clearcut. Each nation of the 
world is sovereign over the airspace above its territory and territorial 
waters, and, except as it limits itself by international agreement, it may 
permit or prohibit flight in that airspace at its discretion. Airspace 
over the high seas beyond national territorial waters is free to all and 
is incapable of appropriation by any nation. In order to ascertain the 
boundaries of a nation’s airspace, a roughly conical projection may be 
drawn from the center of the Earth through the nation’s boundaries on 
the surface of the Earth and on into the sky. Thus at a high altitude 
the national airspace boundaries will be larger than the national boun- 
daries on the surface of the Earth. 

The law as stated above is not old. Nor has it always been firmly 
entrenched. A short history of the development of the law will be 
useful in illustrating the reasons why national sovereignty over super- 
jacent airspace is the rule today. Also, it may help to clarify whether or 
not today’s rule will be extended to form tomorrow’s law of high 
altitude flight. 

In the early years of the present century, shortly before and imme- 
diately after the advent of the aeroplane, scholarly controversy raged 
over whether the earthly sovereignty of nations extended to the heavens 
or whether the airspace was and must remain free, res communis, or 
whether some intermediate concept was more appropriate. Fauchille 
was the great exponent of freedom of the air, although he admitted 
State sovereignty for purposes of security up to a low altitude (even- 
tually 330 meters) .2 The strongest opposition to this theory came from 
Westlake, who advocated national sovereignty over the superjacent 
airspace up to the heavens. Many writers joined the battle on each 
side.5 


3 “Le Domaine Aerien et le Regime Juridique des Aerostats,” 8 Revue Generale 
de Droit International Public 414 (1901); Traite de Droit International Public 
(8th ed. of Bonfils’ Manuel de Droit International), vol. 1, pt. II, 581, 586 (1925). 

#21 Annuaire de |’Institut de Droit International [hereinafter Annuaire] 297- 
299 (1906) go in Hazeltine, The Law of the Air 15, 34-36 (1911) ) ; see Cooper, 
nig 2 ioe ; Flight and National Sovereignty,” 4 International Law Quarterly 

5 To name a few, Fauchille was followed by Nys, Meili, Oppenheim, and Ferber; 
Westlake by von Bar, Meurer, Wilson, and notably, Lycklama a Nijeholt. 


















386 JOURNAL OF AIR LAW AND COMMERCE 





In 1906 the Institut de Droit International adopted a draft law of 
the air, written by Fauchille and incorporating his views.® In 1910 an 
International Conference on Air Navigation met in Paris to settle the 
question. It accomplished little of lasting importance, although its 
working papers were extensively referred to in the next international 
conference on the subject. Agreement between the Fauchille and 
Westlake schools was at least reached in one respect: all considered that 
a plane of one nation had the right to fly into another nation so long 
as the security of the latter State and its inhabitants was not endan- 
gered thereby.’ 

In 1919, following World War I, a subcommittee of the Aero- 
nautical Commission of the Peace Conference met to consider the 
question of the law of the air. It drafted the Paris Convention of 1919,8 
widely ratified (but not by the United States), which proclaimed in 
Article 1 thereof that every nation had exclusive sovereignty of the 
airspace over it. No mention was made of the right of innocent passage, 
so generally agreed upon in 1910, the contracting parties merely agree- 
ing to allow each other such privileges. Interesting in this respect is 
the analysis of Professor Goedhuis of Holland, which shows that the 
intent of the drafters was not to eliminate innocent passage as a right 
as between the contracting parties but merely as a right upon which the 
nations which had been vanquished could insist.® 

The United States in its international relations long fought for the 
principle of the freedom of the air (to the extent at least of freedom 
of innocent passage), arguing for such a concept as late as 1928" 
(although in 1926 the United States enacted a law governing interstate 
aviation within its borders," in which it was stated that the United 
States is sovereign over its superjacent airspace’). It was in the small 
minority, the majority being composed in large part of smaller states 
not so well equipped to compete for the air commerce market as the 
United States. During the 1930’s this country and most of the others 
left in the ‘free air” camp abandoned the struggle and turned to the 
absolute national sovereignty theory of international air law.’? Pro- 
fessor Goedhuis has argued cogently that this conversion was the result 
of a decision that if other nations would not open their territories to 
American air commerce by adoption of the free air concept, the same 
object could be attained if the United States also closed its skies, 





621 Annuaire 297, 327 (1906). 

7 See Goedhuis, “Civil Aviation After the War,” 36 A.J.I.L. 596, 598-599 (1942). 

8 See note 1, supra. 

9 “Civil Aviation After the War,” supra, 599-601. The thought of limiting the 
air rights of vanquished foes arose after World War II also (Wilberforce, “Some 
ne in the International Law of Aviation,” 35 Grot. Soc. 73 
(1950) ). 

10 See Goedhuis, supra, 601-602, 604. 

11 Air Commerce Act of 1926, 44 Stat. 568, 49 U.S.C. 171, 174-177, 179-184. 

1244 Stat. 572 (1926), 49 U.S.C. 176 (1952). Within the United States, the 
various states have asserted sovereign rights in their superjacent airspace, a con- 
tention which has been upheld by the United States Supreme Court (Braniff 
Airways v. Nebraska Bd., 347 U.S. 590, 74 S. Ct. 757 (1954) ). 

13 See Goedhuis, supra, 603-606. 
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opening them only to the extent that another country would grant 
equal privileges to United States enterprises.’* It is interesting to note 
that even during this period of increasing nationalism, the technical 
advances being made in aviation formed the basis for at least one 
learned plea for a return to the concepts of Fauchille.’® 


In 1944, the Chicago Conference, including representatives from 
almost all nations involved in air travel problems except the U.S.S.R., 
met at the invitation of the United States to chart the path of post 
World War II aviation. It adopted the Paris Convention tenet that 
every nation is sovereign over the airspace above it.1*° This appeared to 
settle the question of sovereignty definitively. A sort of modified right 
of innocent passage was provided for in a companion agreement which 
was fairly widely accepted.'*7 This, the so-called “two freedoms,” 
granted to airplanes of a contracting State the right (1) to fly over 
the territory of another contracting State without stopping and (2) to 
land and take off within a foreign contracting State so long as no cargo 
or passengers were loaded or unloaded. A “‘five freedoms” agreement,1® 
granting broader, more commercially important rights has never at- 
tained wide effect, for lack of sufficient ratifiers, although it has served 
as the basis for some bilateral agreements. It is noteworthy that the 
“five freedoms” agreement was proposed by the United States.!® For 
noncommercial flight, innocent passage was provided for in the Con- 
vention on International Civil Aviation itself.?° 

Examination of the conventions of the last half century and of their 
preparatory work discloses certain dominant strains underlying the 
national sovereignty concept of airspace: 

With respect to civil aviation, the dominant factor has been eco- 
nomic. States, especially the smaller ones, have tried to strictly limit 
the amount of foreign air travel coming into and leaving their borders; 
the attempt has been to build up domestically owned airlines and to 
tax and control foreign ones. Larger States, which at first advocated 
free air travel, have changed their views as a result of coming, through 
experience, to believe that the best available way to expand air com- 
merce into the smaller, more restrictive countries is to demand quid 
pro quo on a governmental level in the matter of airport and route 
rights. The significance of the economic aspect is made clear by the 
widespread adoption of the “‘two freedoms” rule and the general rejec- 
tion of the “‘five freedoms” rule.?! 





14 Td. at 604. 

15 Korovine, “La Conquete de la Stratosphere et le Droit International,” 41 
Revue Generale de Droit International Public 675 (1934). 

16 See note 2, supra. For a convenient grouping of the various Chicago Confer- 
ence texts, see 39 A.J.I.L. (Supp.) 111 et seg. (1945). 

17 International Air Services Transit Agreement, E.A.S. 487. 

18 International Air Transport Agreement, E.A.S. 488. 

19 Proceedings of the International Civil Aviation Conference, vol. 1, pp. 517-518 
(Dept. State pub. 2820) (1944). 

20 Convention on International Civil Aviation, supra, Art. 5. 

21 See Ryan, “Policy Issues in International Air Transportation,” 16 Geo. 
Wash. L. Rev. 443, 450 (1948). 
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In military aviation, on the other hand, the dominant factor has 
been security. It has been generally accepted that it is not desirable 
to have uninvited foreign military planes flying over national territory. 
However, discussions of sovereignty since World War I have not con- 
cerned themselves greatly with this matter, perhaps because it has been 
obvious that States would not allow themselves to be so endangered. 
There is a question, of course, whether it is necessary to assert air 
sovereignty in order to prevent such action, for the principles of private 
law assault might well be adopted to make actionable threatening 
flights of that type and to justify reasonable measures taken in self- 
defense in those situations. The view has been expressed, furthermore, 
that the military security element in the justification of national air 
sovereignty will diminish if President Eisenhower’s mutual aerial 
inspection plan becomes a reality.?? 

A third factor is derived from private law. The adjustment of 
private disputes and the regulation of private conduct have been func- 
tions of the territorial sovereign as long as the concept of sovereignty 
has existed. Disputes between individuals concerning alleged private 
rights above the Earth date back at least as far as the Roman Empire, 
and an elaborate body of law concerning invasions of private rights in 
airspace was in existence at that early date.** Of course, the early law 
of the air was concerned with such matters as trees, overhanging build- 
ings, and the like, but the point is that there is no record of a territorial 
sovereign ever having refused to determine private rights in air because 
he did not consider his jurisdiction to extend to the airspace over his 
territory. If he had not undertaken to decide such matters, it is unlikely 
that any peaceful forum would have been available. 

In modern days, the problem has not been so different as might 
at first appear. The territorial sovereign has, of necessity if nothing 
else, determined private rights in the air over his domain.** In most 
cases, if he had declined this function, no forum would have been avail- 
able for the peaceful settlement of such disputes. Going one step 
farther, the sovereign has sought to prevent disputes arising by affirma- 
tively regulating conduct in the airspace over his territory.?5 Certainly 
no other power could show a better right to take such action, at least 
in the absence of an appropriate international body. It is believed 
that this development of internal law basically affected the concept of 
sovereignty in the parallel development of international. law. 

One significant question concerning today’s generally accepted view 
that airspace is subject to the sovereignty of subjacent nations has been 
left in abeyance in the above discussion. The question is whether or 
not the airspace sovereignty concept as developed has a built-in altitude 





22 Young, “The Aerial Inspection Plan and Air Space Sovereignty,” 24 Geo. 
Wash. L. Rev. 565 (1956). 

23 Montmorency, “The Control of Air Spaces,” 3 Grot. Soc. 61 (1918) ; Cooper, 
“Roman Law and the Maxim ‘Cujus Est Solum’ in International Air Law,” 1 McGill 
L. J. 23 (1952). 

24 B.g., U.S. v. Causby, 328 U.S. 256, 66 S. Ct. 1062 (1946). 
25 See e.g., Air Commerce Act of 1926, supra. 
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limitation. That such is the case has been argued forcefully by Pro- 
fessor Cooper who contends that (1) the maxim “cujus est solum ejus 
est usque ad coelum” (he who owns the soil owns it to the heavens) is 
not authority for the proposition that a nation is sovereign over all the 
space above it and (2) that the word “airspace” as used in international 
conventions of this century is limited to the region in which reactions 
of the gaseous air will support flight (this area extends less than forty 
miles above the Earth) , thus limiting to that region the scope of the 
conventional declarations of national airspace sovereignty.® The first 
point is convincingly demonstrated in his article “Roman Law and the 
Maxim ‘Cujus Est Solum’ in International Air Law,”?? which estab- 
lishes the fact that the maxim was developed with respect to trees, 
overhanging buildings, etc., and was never intended to solve problems 
in the upper air or above. In favor of his second assertion is the fact 
that the Paris Convention of 1919, dealing with “aircraft” in “airspace,” 
defined “aircraft” in the Annexes which formed a part of the Conven- 
tion as comprising “all machines which can derive support in the 
atmosphere from reactions of the air” and that the Chicago Convention 
of 1944 adopted the Paris Convention statement on sovereignty.?8 No 
definition of “airspace” or “‘aircraft’”’ appears in the Chicago Conven- 
tion, although the continuing body created by it (International Civil 
Aviation Organization) has adopted in essence the Paris Convention 
definition of “aircraft” as one of its guide rules.*® Professor Cooper’s 
analysis is persuasive, at least insofar as it delineates the extent to which 
nations by treaty have committed themselves to the sovereignty con- 
cept.*° 





26 Cooper, “Legal Problems of Upper Space,” Proceedings, American Society 
of International Law, 1956, 85, 88-89, wherein the present legal situation is stated 
to be as follows: 
“(a) Both the Paris and Chicago conventions have dealt only with 
those flight instrumentalities which derive support in the atmosphere 
from reactions of the air, such as the balloon or airplane, and have not 
dealt with such instrumentalities as rockets, satellites, and other space 
craft which are designed to move through space without atmospheric 
support. 
“(b) The Chicago Convention contains no definition of ‘airspace’ but 
it may well be argued that, as it was adapted from the Paris Conven- 
tion, it deals with no areas of space other than those parts of the 
atmosphere where the gaseous air is sufficiently dense to support 
balloons and airplanes. The highest flight by an unmanned balloon up 
to the present time is 140,000 feet, by a manned balloon 72,395 feet, 
and the highest airplane flight is 90,000 feet. 
“(ce) Nothing in the Chicago Convention precludes the possibility of 
State sovereignty being extended by international agreement, or by 
unilateral force, above the areas in which the airplane and balloon can 
be used, but there is certainly no basis on which any customary inter- 
national law can as yet be considered applicable to such higher areas. 
“(d) Airspace over the high seas is now free for use by all.” 

See also Cooper, “High Altitude Flight and National Sovereignty,” swpra, 413-414. 

271 McGill L. J. 23 (1952). See also U.S. v. Causby, supra, at 261. 

" a pp. 386-887, supra. “Airspace” was not defined in the Paris Convention 
of 1919. 

29 Annex 7 to the International Convention on Civil Aviation, “Aircraft Na- 
tionality and Registration Marks” (ICAO) (2d ed., 1953). 

30 Most other recent writers on the subject have declared that existing law 
should be considered to be inapplicable to the upper altitudes. See, e.g., Aaronson, 
“Earth Satellites and the Law,’ 220 Law Times 115 (1955); Schachter, “Who 
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A contrary argument has been made, notably by Ming-Min Peng,*! 
who contends that at least until interplanetary travel becomes a reality 
the sovereignty of nations over the space above them should be con- 
sidered to extend to the limits of flight. His argument is that (1) 
nations have always considered themselves supreme in the whole area 
above their territory and (2) the sovereignty statements in the con- 
ventions of this century were never considered by the contracting 
parties to be limitative in nature, claims of sovereignty being made to 
the limits of space thought to be usable by man.*? Peng’s first proposi- 
tion is probably as true as Cooper’s apparently contrary one, at least 
if it is taken to mean that no nation has ever conceded that its airspace 
was subject to the supremacy of any other nation. However, this is not 
the same as saying that at no altitude may the space above a nation’s 
borders be considered res communis (in the sense of being common 
to all and incapable of appropriation). As a matter of practical intent, 
the second contention also has merit, and the continued use of the term 
“airspace” in 1944 may well have been for lack of a better word. How- 
ever, the fact that nations may have consistently claimed sovereignty to 
as great a height as at the time was reasonably in issue does not mean 
that therefore nations have asserted sovereignty to higher altitudes 
than were in contemplation at the time. At most it means that it may 
reasonably be expected that when the question of sovereignty in higher 
altitudes comes to be raised, similar assertions will in all probability 
be made. 

Whatever may be said for the two views outlined above, two things 
are clear: the practical problem of regulating flight in upper and outer 
space had not arisen when the mentioned conventions were drafted, 
and those documents were primarily intended to solve practical prob- 
lems in parts of space which were then in commercial and military use. 
It is submitted that the concepts of sovereignty set forth in the Chicago 
Convention should be applied or not applied in the upper regions on 
the basis of practical determinations, such as those which underlay the 
development of the theory for lower altitudes, rather than on the basis 
of a determination of the scientific scope of the term “airspace.” 


II. Trestinc Topay’s LAw For APPLICATION TO TOMORROW'S 
HicH ALTITUDE FLIGHT 


It has been stated above that three factors‘underlay the development 
of national sovereignty in the lower altitudes: commercial develop- 
ment, military security, and private law necessities. Solutions to prob- 
lems in those areas were considered by most nations to be best resolved 





pens the Universe?,” in Across the Space Frontier, 118-1387 (Ryan ed., 1952) ; 
“Jenks, “International Law and Activities in Space,” 5 Int’l & Comp. L. Q. 99 
(1956); Haley, “Space Law—Basic Concepts,” 24 Tenn. L. Rev. 643 (1956); Mc- 
Dougal, “Artificial Satellites: A Modest Proposal,” 51 A.J.I.L. 74 (1957). 
31“LLe Vol a Haute Altitude et l’Article 1 de la Convention de Chicago, 1944,” 
12 Revue du Barreau 277 (1952). 
82 Thid. 
883 Space may contain “air” as far away from the Earth as 18,000 miles (Engel, 
“Mystery of the Air we Explore,” N. Y. Times Magazine, April 15, 1956, pp. 27, 64). 
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by adopting the principle of exclusive national sovereignty, coupled 
with provisions for certain rights of innocent passage and distress 
landing. 

Flight as contemplated in the altitudes above those now commer- 
cially in use will have certain characteristics differing in pertinent 
fashion from the type of flight which has served as the basis for the 
development of the national sovereignty principle: 

First, in all likelihood, the physical objective of a flight will be 
different from what is now considered normal, in that instead of pro- 
ceeding from one place on the surface of the Earth to another plac¢ 
on the surface of the Earth, the flight will ordinarily proceed from a 
place on the Earth to a place away from the Earth wr from a place away 
from the Earth to a place on the Earth (or to another place away from 
the Earth) . 

Second, at high altitudes it is considered possible to have continu- 
ous flights around the Earth without any necessity to return thereto, 
this to be accomplished by placing an artificial satellite in an orbit 
circling the Earth, thus creating a space island from which trips can be 
launched further into space and back to the Earth.** This has never 
been considered a reasonable or desirable possibility in the areas of 
space now commercially used, nor is it so considered now. 

Third, much, if not most, of the experimentation which must 
initiate the invasion of the upper altitudes is of necessity conducted 
through unmanned flight instrumentalities (rockets, missiles, satellites, 
etc.). This was not the history of the development of present-day 
aviation. 

Fourth, almost all of the planned experimentation and development 
concerning flight in remote regions is to be performed by national 
governments rather than by private enterprises.*® 

There are other differences, of course, but the four mentioned above 
are believed to be the ones most pertinent to the present discussion. To 
what extent do they go to the heart of the sovereignty concept so as to 
require its modification or discard with respect to high altitude flight? 

It has been suggested that military danger may be greater to a 
nation on the Earth from a high than from a low altitude, because of 
the added range in vision.°® Of course, the added vision may render 
the exclusion of military spacecraft from national airspace at high 
altitudes ineffective as a defense against military encroachments by a 
foreign state. 

In the commercial field the difference is considerable. Flights into 
the upper altitudes would not ordinarily have as their object the captur- 
ing of commercial markets in foreign countries, and if they did, merely 





34 Von Braun, “Challenge of Outer Space,” lecture and film (1955); von Braun, 
“Prelude to Space Travel,” in Across the Space Frontier, op. cit., 12-70. 

35 Although see Washington Post and Times Herald, 21 March 1956, containing 
a statement of intent by the Lockheed Aircraft Corporation to launch an artificial 
earth satellite in the near future. 

36 Von Braun, “Challenge of Outer Space,” supra; von Braun, “Prelude to 
Space Travel,” supra, 50-55. 



















JOURNAL OF AIR LAW AND COMMERCE 





392 


using a high trajectory for travel from spot to spot on Earth, control at 
the lower altitudes (especially near air terminals) would be sufficient 
protection to the subjacent State. Although commercial exploitation 
of outlying planets, moons, etc., may well become in time a major 
objective of such flights, it would not appear that the policies restricting 
national commerce on the Earth’s surface are particularly relevant with 
regard to the exploitation of those spatial markets. National satellite 
areas and national rocket flight paths based upon sovereignty cones 
appear not to be scientifically practicable at the present time (or 
perhaps ever) because of the speeds at which satellites and rockets must 
fly in order to break away and stay away from the Earth.’7 

The matter of the nation as arbiter of personal disputes and guard- 
ian of peace and safety in the land is the third vital element underlying 
the national air sovereignty concept. It is submitted that the exercise 
of such functions in respect to superjacent space presupposes the exist- 
ence of certain facts. Pertinently, these are (1) that any disputants be 
private parties (or entities) and thus subject to the judicial and regu- 
latory power of a national government; (2) the ability to exert actual 
power over either the flight instrumentality or the person or organiza- 
tion controlling it or both, which normally means that the craft or the 
owner or operator at some time during flight operations must be pres- 
ent on the surface of the nation wishing to exert jurisdiction. These 
facts have up to the present consistently underlain the exercise of 
sovereignty within a nation with respect to the superjacent space. The 
development of commercial aviation, although widely subsidized by 
governments, has been a private venture, carried on by persons and 
organizations suable as private parties in civil litigation and subject to 
regulation under the criminal laws of a territorial sovereign. Flight 
up until the present day has been almost entirely by manned aircraft 
guided by persons within the aircraft itself. Finally, keeping in mind 
the over-flight exception to sovereignty, the fact that aircraft are 
manned and that in order to do business within a State they have 
always found it necessary to land therein, has meant that the State of 
territorial sovereignty has always been able to exert physical control 
to enforce its rules. In this respect, it has been the history of commer- 
cial air development that commercial aviation organizations have estab- 
lished places of business within the States in which they operate, thereby 
giving the territorial sovereign even greater actual power over them. 

Travel in the upper altitudes as presently being developed, differ- 
ing from previous air travel in the four ways mentioned, seems to sap 
this domestically derived foundation of national air sovereignty of most 
of its life so far as it might be used to justify extension of the sovereignty 
principle to high altitudes. First, at present and for the foreseeable 
future, almost all flights made at those altitudes will be planned, 
financed, launched, and directed by national governments, so that the 
power which a nation exerts to adjust relations between private parties 





87 As to which, see von Braun, “Prelude to Space Travel,’ supra, 20. 
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will have no application. Second, at least for the next few years, most 
of the flights will be unmanned, being directed by remote control. 
Third, normally the only possibility of actual control over the object, 
its occupants (if any) , or its owner, will be through physical force over 
the object in flight, because landing in a foreign State will presumably 
not be an objective of the flight. As stated previously, nation to nation 
communication or commerce is not the basic objective. Exerting physi- 
cal force over an object in flight is not, even at low altitudes, considered 
practicable as a peaceful method of control and would be especially 
unsatisfactory with respect to unmanned objects. 

From the above analysis it appears clear that the only one of the 
basic reasons underlying national air sovereignty which might ration- 
ally justify national space sovereignty is that concerning military secur- 
ity. Perhaps that is enough. In order to make a judgment as to that, 
it will be necessary to determine what the factors are which favor a 
rule of free space and then to make a comparative evaluation of all the 
relevant factors on each side. 


III. THE ARGUMENTS FOR FREEDOM OF SPACE 


The basic factors militating in favor of free space at the present 
time are as follows: 

1. As presently conceived, flight into the remote regions of space 
cannot be accomplished without sooner or later crossing over foreign 
states. Considering the rotation of the Earth and the immense distance 
to be traveled, such crossing appears to be inevitable. Whether it is 
sooner or later depends primarily on the size of the nation in which the 
flight is launched. 

2. At present it is considered that the primary hope for discovering 
data about interplanetary space and for launching interplanetary flights 
lies in the placing of man-made satellites in orbits circling the Earth. 
To successfully place such a satellite within a reasonable distance from 
the Earth, say 1000 miles, will require a speed which will result in such 
a satellite’s circling the Earth in a matter of several hours.’* In other 
words, the satellite will not be able to keep within any national sov- 
ereignty cone projection, and in all likelihood will pass through most 
such projections during its circumnavigations of the Earth. 

3. A significant value of flight into high altitudes is the additional 
data which may be gleaned concerning the Earth, an extension of the 
benefit which circumnavigation of the globe by sailing ships furnished 
in the fifteenth and sixteenth centuries.*® This value, of course, inheres 
in flight at low altitudes as well, but becomes of considerable new sig- 
nificance in the light of the plans for high-speed, nonstop, orbiting 
satellites at vastly increased altitudes, making it possible for the entire 
Earth to be viewed in a single day. 

4. The hazards of high altitude flight, so far as they are known, are 








38 Von Braun, “Prelude to Space Travel,” supra, passim. 
39 See Haley, supra, 650. 
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not matters which can be reduced by control by the subjacent terri- 
torial sovereign. In low altitude flight, landing, taking off, routes over 
mountain ranges, weather forecasting, and similar problems are all 
best handled on the local level, coordinated by the underlying terri- 
torial sovereign. In high altitude flight the problems are different— 
the only takeoff is the original one, mountain ranges are not a problem, 
and weather forecasting, at least as known today, does not extend to 
the upper regions under consideration. The problems, so far as known, 
consist of things such as the general nature of the ionosphere and 
exosphere, methods of generating speed without excessive heat, over- 
coming gravity to the necessary extent, etc.—matters which can best be 
taken up on the drawing board and in the laboratory of the launching 
State and, of course, in experimentation in space itself.*° 

5. Scientific knowledge in the field is, at best, tentative. That 
experimentation is necessary is manifest. That it will be carried on 
with great care is obvious, both from the tremendous expense involved 
and from the fact that nations responsible for millions of their own 
subjects’ lives are carrying on the work. 

The general conclusion toward which the above factors militate is 
that the growth toward interplanetary communication and commerce 
should not be stunted by putting impossible restrictions upon it, even 
though temporary fears of a military nature may exist.‘ Extension of 
the national sovereignty principle would indeed impose impossible 
restrictions, since the failure of even one nation to permit flight through 
its cone could effectively prevent all development in the field.*? 

A further argument has often been used to bolster the case for free 
air. The proponents of freedom of space, from Fauchille through 
Jenks, have turned to maritime law for support, stating that the law 
of the sea provides the only really apt analogy for use in developing the 
law of space. Thus the latter has recently averred that space beyond 
the Earth’s atmosphere is analogous to the high seas and is and must 
always be incapable of appropriation by the projection into it of any 
particular sovereignty based on a fraction of the Earth’s surface.** 





40 See Plumb, “Navy Computer ‘Explores’ Space,” N. Y. Times, April 1, 1956, 
p. L 19; Haley, supra, 650-657; McDougal, supra, 75. 

41 This consideration differs from a related argument which seems to have 
underlain the work of several recent writers, viz., that the sphere of influence of 
the Earth itself is limited and that attempts to regulate too far into space must 
fail for that reason. See Jenks, supra, 104, wherein he states that the national sov- 
ereignty concept cannot be applied beyond the Earth’s atmosphere, because the 
realities of interstellar space make such a concept “a meaningless and dangerous 
abstraction.” Cf Cooper, “High Altitude Flight and National Sovereignty,” supra, 
417. That argument may have some philosophical appeal, it having always seemed 
anomalous for a tail to wag a dog, but it must be remembered that the City of Rome 
ruled the ancient world and that England ruled an empire many times her size. 
Nothing has been brought forward to show that the Earth is not in a position to 
extend its power throughout the universe. 

42 See Haley, supra, 652 with respect to the application of this thought to the 
existing U.S. satellite program. Cf Peng, supra, justifying the extension of the 
national sovereignty principle, despite all practical difficulties, because of the im- 
mense danger to subjacent States which he says otherwise must exist. 

43 Jenks, supra, 104. He goes on to cite the lack of international objection to the 
United States satellite launching plan as an example of the acceptance of his thesis 
in State practice. 
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It is true that certain rough similarities exist. Air, like water, does 
not readily yield itself to physical occupation. In fact, Grotius, in 
arguing for freedom of the seas, analogized the sea to the air, which he 
said was by nature incapable of appropriation.** The two media are 
generally considered to be conduits of communication and pathways 
to commercial markets. And in each there is an area in which there 
may be great potential military danger to nations. Furthermore, the 
history of the development of the concept of freedom of the seas bears 
a resemblance to what has been happening in air law, evidencing a 
struggle between a desire for national control, triumphant in the early 
years of sea traffic, and a desire for free access to unexploited markets in 
remote corners of the globe.*® 

However, it is well to remember the words of Mr. Justice Frank- 


furter: *® 


“One of the most treacherous tendencies in legal reasoning is 
the transfer of generalizations developed for one set of situations to 
seemingly analogous, yet essentially very different, situations.” 


Certain of the alleged similarities, upon closer analysis, turn out 
to be differences. First, in sea history it was the powerful sea States 
(especially Spain and Portugal) which wanted closed seas and the 
States just developing their sea power which wanted open seas. The 
reverse has been true in the development of air law.*7 

Second, whereas the military danger from the sea decreases for a 
nation as the distance between a foreign warship on the sea and a 
seacoast increases, recent thought is that danger to a nation may 
actually increase as the distance between it and a flight instrumentality 
increases, at least up to as remote an altitude as 1000 miles.*® 

It may be that in time the sea analogy will become more pertinent, 
when the aspect of commercial exploitation beyond the Earth becomes 
dominant. At that time young, growing nations may argue for free 
space. However, at the present time commercial markets remain on the 
Earth where exploitation tends to be of the small nations by the larger 
ones, thus leading the former to desire closed skies. 

Perhaps the analogy to be made is to sea law at an earlier stage, long 
before the Papal Bulls of 1493, when the sea was first being explored. 
The space above the Earth is in much the same situation now as the 
high seas were then, when only their fringes had been explored, the 
uses to which they could be put were relatively unknown, and even the 
means of navigating them were experimental. At this time, and prob- 





44 Grotius, “The Freedom of the Seas” (1608) 28 (Carnegie Endowment, Ma- 
goffin transl., 1916). 

45 See Colombos, International Law of the Sea 40-48 (8rd rev. ed. 1954). 

46 Braniff Airways v. Nebraska Bd., 347 U.S. 590, 603, 74 S. Ct. 757, 765 
(1954) (dissenting opinion). 

47 See Goedhuis, “Civil Aviation After the War,” supra; Goedhuis, “The Air 
Sovereignty Concept and United States Influence on its Future Development,” 22 
Journal of Air Law and Commerce 209 (1955). 


48 See p. 391, supra. 
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ably for the above reasons, the seas were considered open to all.*® With 
only the lower fringes of the space above the Earth explored, with the 
uses to which the vastnesses of space can be put largely unknown, and 
with the means of navigating through them basically experimental, the 
state of man’s mastery over the air appears to be very like his mastery 
over the sea at that early date. The same necessity for exploration and 
experimentation that argued for open seas at that time now argue for 
open skies.°° 
IV. CONCLUsIONS 


Weighing the arguments for extending the principle of national 
sovereignty to the upper altitudes against the arguments in favor of 
freedom of space in such regions may be summarized as the pitting of 
military security against exploration and discovery. Nations will neces- 
sarily differ in the conclusions they reach, depending primarily upon 
the extent to which they have a direct interest in the exploration. The 
attitude of the primary experimenting nations concerning the military 
aspects of space flight may also have a practical effect on such deter- 
minations. 

As stated above, flight at high altitudes cannot be carried on as 
presently conceived without passing through foreign national cone 
projections. If military security is considered the dominant factor even 
at such altitudes, there are only two practical alternatives: (1) bar 
military flight at such altitudes but permit nonmilitary flight, or (2) if 
that is not considered sufficient protection, bar all flight in such regions. 
The second alternative seems too restrictive to be tolerated. The first 
may be practicable, although it is open to the objection that, since as 
a factual matter most flights will be carried out by national govern- 
ments, the barring of military flights will very likely not accomplish its 
purpose. In using the term “bar” above, the fact is not overlooked 
that the national sovereignty principle leaves open the possibility of 
bilateral and multilateral treaties granting flight privileges, but it is 
considered that the requirements of satellite flight are such that the 
consent of all nations is a prerequisite. 

If exploration and discovery are considered more important than 
the reasonable fears of military encroachment through flight in upper 
space, either (1) free space or (2) free space modified to prohibit the 
more dangerous forms of military activity should be advocated as the 
basic rule for flight at high altitudes. The second alternative here may 
for all practical purposes be the same as the first alternative mentioned 
in the preceding paragraph, although one might be considered as an 





49 T Oppenheim’s International Law 582 (8th ed. by Lauterpacht, 1955). 
50 See, e.g., Engel, “Mystery of the Air We Explore,” supra, who concludes 
by saying (at 64): 

“Nothing is ery | known of the exosphere or of the upper half of the 
ionosphere or of how they may influence events far below on the sur- 
face of the Earth, like radio broadcasting and the weather. Man will 
not know until he gets exploratory missiles and platforms up there— 
perhaps with man himself aboard one day—to find out.” 
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exception to the sovereignty principle and the other as a modification 
of the free space principle, with the latter lending itself more rationally 
to the development of an assault principle as suggested above.*4 

That a compromise between the two absolutes of free space and 
national sovereignty is necessary is implicit in Professor Cooper’s most 
recent proposed solution to the problem.®? Of course, his acceptance 
of today’s law for the altitudes now in commercial use may be consid- 
ered a compromise in itself,5* but the pertinent limitation is that in 
the area defined by him as “contiguous space”’ free transit is permitted 
only for “non-military flight instrumentalities.” Whether this rule 
would effectively prevent military flight above that zone it is difficult 
to say; if it did not, it would not appear that the danger to the nations 
of the Earth had been satisfactorily reduced. However, the intent is 
certainly evident to minimize military danger without thereby render- 
ing impossible the desired exploration and discovery. 

From the point of view of the United States, the free space principle 
would appear to be advantageous. This nation is in the forefront of 
experimentation in the field of high altitude flight, and it would be 
among the first to gain the fruits of exploration and discovery in upper 
and outer space. With regard to military danger, while the placing of 
restrictions on military use of the upper altitudes would not be objec- 
tionable if enforceable, complete freedom of operations in such areas 
would more likely work to the advantage of the United States than to 
its disadvantage. This is because of its forward position in research. 

From the above analysis, the final conclusion to be reached appears 
to be that, although due to the factors outlined above, an international 
convention might now find more nations voting for an extension of 
national sovereignty than for free space, the infant state of knowledge 
concerning upper and outer space makes free space the more desirable 
basic principle, at least temporarily, for the world and, incidentally, 
for the United States. Limitations on the use of the upper altitudes 
for military purposes would appear to be unobjectionable if enforce- 
able, as indeed might limitations on the use of lower altitudes for such 
purposes. For present purposes, however, it seems sufficient to conclude 
that above the altitudes in which the Chicago Convention of 1944 is 
applicable the principle of free space should reign. 





51 See p. 388, supra. 
52 That solution is as follows (“Legal Problems of Upper Space,” supra, 91): 
“(a) Reaffirm Article I of the Chicago Convention, giving the sub- 
jacent state full sovereignty in the areas of atmospheric space above 
it, up to the height where ‘aircraft’ as now defined may be operated, 
such areas to be designated ‘territorial space.’ 
“(b) Extend the sovereignty of the subjacent state upward to 200 
miles above the earth’s surface, designating this area as ‘contiguous 
space,’ and _— for a right of transit through this zone for all 
non-military flight instrumentalities when ascending or descending. 
“(c) Accept the principle that all space above ‘contiguous space’ is 
free for the passage of all instrumentalities.” 
53 See Goedhuis, “The Air Sovereignty Concept and United States Influence 
on its Future Development,” supra. 
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. Sputniks and their successors have, in a remarkably short time, 
rubbed much of the glamour off the dawning jet age. Mankind 
has become so intrigued by the hasty sight of hardware revolving about 
the earth—and the implied promise of space travel in a generation or 
so—that the idea of riding only eight or nine miles up and at a speed 
of only 600 miles per hour seems somehow to have lost much of its 
thrill. 

Yet for this generation and, very likely, for the one which follows, 
the jet age may do more to change the circumstances of men and society 
than the accomplishments of astronautics. 

What will this jet age bring? What will its impact be on the using 
public, on the carrier, the supplier and the other people who will live 
on this earth during the years in which air transport turns over to the 
greater speeds and higher altitudes of turbine power? 

As the first party in interest, the air transport industry has generally 
been too preoccupied with the actual fact of conversion to explore its 
other facets. Few others have interested themselves very deeply in the 
subject. It is one, nevertheless, which seems to demand an exercise in 
what Jan Christian Smuts called “wholism’’—an attempt to see this new 
technological revolution in aviation in the whole context of human 
activity. 

This is an exercise which must be approached with some humility, 
because it constitutes merely the opinions of one man (and practically 
a layman at that) ; and with a good deal of caution, because prediction 
in aviation is a notoriously heady wine. 

One pioneer—in aviation if not in prediction—once confessed that in 
thirty years of reading the future of flying, he had been wrong only 
when conservative, and that what he had thought were his wildest 
guesses had turned out to be his most accurate. We seem to have pro- 
gressed technologically to the point where we have fulfilled, or feel 
reasonably certain that we can match, virtually any of the forecasts of 
purely physical performance in the air which have engaged the minds 
of men since time immemorial. If we can read anything from the past 
record of prognostication, it is a warning that we must not consider 
that anything is impossible. 

There is another, and perhaps less obvious lesson to be read from 
the past. That is not to put any absolute time limit on predictions. 
Time factors can be immensely variable. The fulfillment of Isaiah’s 
vision of aerial armageddon waited for twenty centuries; yet fifty-odd 
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years after Kitty Hawk, we are flinging satellites into the world beyond 
our own. The modern concept of the “crash” program of scientific 
development and the ever-present possibility of the sudden and dra- 
matic break-through are pitfalls for the prognosticator. 


The Context of the Jet Age 


The more we consider the future of aviation—and this might indeed 
apply to any other scientific development—the more we become aware 
of the great and possibly fatal discrepancy between man’s mastery over 
things and his mastery over himself. This is not merely a pious obser- 
vation. In any consideration of the possible developments of the next 
few decades, it is a very serious question; if the physical forces we can 
now manipulate should be unleashed, mankind has no future on this 
side of the next life. The fact that this is written at all is an indication 
of optimism, a hazard that the world as we know it will not come to 
an end in our generation. However, it is tempered by a belief that we 
will not achieve the millenium in our lifetime, and that we shall have 
to live—if not with big hot wars—with little and cold ones, and the 
threat of something worse. 

We must recognize as well that regardless of how much it may 
preoccupy our attention in aviation, this jet age will not develop 
in vacuo and that it may not be the decisive, or even the predominant 
influence on our era. The world is also entering—and in some cases is 
already well on the way through—other “ages” in whose context civil 
aviation must play its part. This is also the atomic age, the age of 
automation, the age of electronics, the age of miraculous medical dis- 
covery—from all of which may stem new conditions which could con- 
siderably alter the circumstances of air transport. 

At the same time, we can not separate the jet age from older and 
deeper currents of contemporary history—from the problems of over- 
population, from the attempts to raise standards of living and to expand 
the sphere of human activity in many fields, from the rise of new 
nationalisms and from the attempts to bridge the barriers between 
old ones. 

There are two other imponderables which should be mentioned. 
The first is the ever-present danger, not of inflation, for that has been 
with us for a long while, but that inflation may get out of control. One 
cannot but feel a very great deal of sympathy for the airline president 
who ten years ago predicted air travel at three cents a mile and who 
has today been forced to ask for a fare increase from a considerably 
higher figure. He was not wrong; and his faith in the potentiality of 
his aircraft and his staff has been fully justified. But look at what has 
happened to the penny in the meantime! 

Finally, we do not know how the world’s resources of scientific and 
engineering talent and its supply of capital investment will be shared 
out at any given time between all of these new areas of development 
which clamor for attention. We have learned in the past few years that 
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these resources are not inexhaustible. All countries are hard pressed 
to find a sufficient supply of men to practice all of the skills which we 
have discovered. In air transport we are going through a period of 
re-equipment and expansion which has already multiplied several times 
our accustomed capital requirement; and we are discovering that large 
amounts of new money are not always easy to get—whether from the 
state or from private investors. This applies as well to investment in 
the infrastructure of airports and aids, as well as in the fleets and estab- 
lishments of the airlines. 

This is all by way of explaining why this prognostication is rather 
cautiously undertaken and why it will avoid statistics. This can be 
only a rather general survey of the subject. It cannot pretend to be 
a definitive study or to report firm conclusions. ‘The most one can do 
at this point is to draft what might be considered as a memorandum 
of instruction for a team of engineers, economists, demographers, 
geographers, political scientists and other specialists about to under- 
take a serious study of what the jet age may mean to mankind. 


Definitions and Assumptions 


One starts, of course, by defining terms. We shall reckon the jet age 
to be that period in which the bulk of air traffic will move in turbine- 
powered equipment. The turboprops are leading the way into it now; 
we should be well over the threshold in another two years; and the 
conversion to turbine power should be reasonably complete, at least 
on the main world routes, by about 1964. It may maintain its presently 
foreseeable characteristics for perhaps an additional 15 to 20 years 
during which we will have attained a plateau of development. It may 
be followed by another great advance in speed into the supersonic 
range, or it may be succeeded by an age of atomic-powered aircraft 
which might revolutionize the economics of civil aviation even more 
completely. Perhaps we shall have both supersonic flight and a cheaper 
form of power as well. 

We must also take into account certain other developments which 
are likely to take place within the framework of civil aviation during 
this age—in particular the possibility that we may have helicopters and 
other forms of VTOL and STOL aircraft whose capacity will be great 
enough and operating costs low enough to change the patterns of feeder 
and service flying within the world network. 

One must also make certain assumptions. The primary one, of 
course, is that there will, by and large, be peace during this period. 
At the same time, we might assume that there will be sufficient uneasi- 
ness in the world to justify a continued, although perhaps somewhat 
reduced investment by government in those military installations, 
manufactures and developments from which civil aviation reaps much 
benefit, or which would otherwise have to be financed out of the 
budgets—public and private—of civil aviation itself. 


A further assumption is that the process inflation will not get out 
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of bounds, at least to the extent that the balance between the costs and 
earnings of civil aviation (and the living costs and the earnings of their 
customers) will remain in reasonable adjustment. 

Finally, one must assume that the distribution of responsibility for 
the various phases of civil aviation as between governments and oper- 
ators will not alter in such a way as to throw on any party new tasks 
which it could not afford to undertake; and that all parties to the 
present distribution will be able to keep the same pace in the carrying 
out of these responsibilities. In other words, we must assume that the 
aids and facilities needed for efficient and economical jet operations 
will somehow show up at the right places and at the right times. 


The Effects of Speed 


Now we can count on the vehicle of the jet age to differ from the 
present generation of aircraft in two essential respects—it will increase 
the speed of air transport by about 40 per cent, and it will increase its 
capacity and productivity many times over. We know that the costs 
of operating these new jets will be much greater per aircraft kilometer 
or per aircraft hour, but that theoretically, at least, the cost per passen- 
ger kilometer and per ton kilometer should be less than they are today. 

The prospect that they might not be less is what keeps airline 
managements from sleeping as soundly as they might. But the assump- 
tions stated above seem to be very generally shared by governments as 
well as airlines, so that there is a sufficient foundation of hope, faith 
and experience on which to base forward planning. 

The consequences of greater speed have already been subject to 
many interesting and amusing studies which the reader has probably 
seen. Yet speed has significance only when it means something within 
the context of human existence and when it can be related to the experi- 
ence of the average man. It is all very well to point out that the jets 
will be able to fly around the world in 48 hours. Nevertheless, one 
might remember that it is possible on today’s piston-engined schedules 
to do so in the very good time of eight days and that one Detroit 
journalist who tried it as a stunt could only conclude that the world 
might be a wonderful place to visit, but he wouldn’t want to live there. 

Therefore let us consider the jet age in these terms: that in a jet 
transport, the English channel is now no wider than a good sneeze; that 
one can fly across Belgium at its widest point in no more time than it 
takes to smoke a leisurely cigarette; that London is as close as Montreal 
by jet as it is to Edinburgh by train; and that in flying from Frankfurt 
to New York one must look quickly in order to see Holland at all. 
Speeds of this order will be immensely important—when they are 
offered by common carriers, on regular schedule, and are available 
to anyone at any airline office or travel agent for a stated and not too 
unattainable amount of money. 

The political consequences of this fact are obvious. In the perspec- 
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tive of these speeds, the watertight compartmentation and tariff walls 
of this continent of Europe lose sense or justification. 

By the same token, relationships between more distant nations be- 
come closer. Isolation as a foreign policy becomes less tenable than ever. 
Above all, it becomes impossible to keep any people in ignorance of 
what is happening to other peoples elsewhere in the world. 


The Question of Capacity 


How far this process will go depends to a large extent, of course, on 
how far it can be extended in terms of numbers of people and tons of 
goods—in other words, in terms of how far this new mobility can be 
conferred upon the whole community. This is where we come to the 
question of capacity, although one must hasten to add that the offering 
alone will not determine the extent of use. There are presently some 
300 turbine-powered aircraft on the order books of the principal manu- 
facturers of the world. With their greater carrying capacity and their 
ability to operate over a given route with greater frequency in the same 
period of time, these 300 aircraft will just about double the capacity 
of the existing airline fleet. These orders are only a beginning. Many 
airlines have yet to place orders for the aircraft they will need for the 
first step into the jet age; and the industry has so far been preoccupied 
with jets of the largest size. How far the process of re-equipment will 
go before the saturation point is reached is still a question, the answer 
to which depends to some extent on the market itself, on financing and, 
as well, on what new types and sizes of jet aircraft may be on the draw- 
ing boards. As an indication, however, one recent survey indicates that 
over a period of years the United States airline network alone can 
absorb 500 of the largest jets, in addition to many smaller turbine- 
powered types. 


The Need for Bigger Markets 


The existence of such vastly increased capacity—even on the scale 
created by the initial orders of the industry—can only mean one thing: 
that air transport must penetrate more deeply into the potential market 
and draw its traffic from those wider areas farther down in the classical 
economic pyramid. Some of this greater traffic will of course be gen- 
erated by the new usefulness which greater speed will itself develop, 
but the bulk of it must eventually come from lower fares and rates. 

It is difficult to say now to what point fares can be brought down 
and how quickly these decreases will come, for the industry still awaits 
some of the answers to their own questions about costs of jet operation. 
And it would be well to say that future reductions in air fares should 
not be measured particularly against their present levels in units of 
currency, but against the comparative costs of other commodities and 
services and the size of the average pay envelop at any given time in 
the future. But the reductions must come. 

There will, of course, be some increase in the amount of business 
and government traffic in the years to come. We can also look forward 
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to greater immigrant traffic—about which I shall have more to say later. 
But the fact remains that the bulk of the new traffic of the jet age must 
come from increased tourism. 


An Explosion of Tourism 


If the world can continue its reasonably steady, if somewhat erratic, 
postwar progress toward greater and more evenly distributed prosperity, 
it should be entirely receptive to the jet age. There is a trend toward 
shorter working hours and longer paid vacations, coupled with the 
spread of pension plans and other forms of social security for the aged. 
There is also the increasing tendency of modern man to regard himself 
as essentially a mobile animal, rather than one tied for his whole life- 
time to a certain house on a certain street in a certain town. 

These conditions do not exist in all countries or to the same degree 
in any two. It is still, unhappily, a waste of time to talk about air 
travel to people whose major preoccupation, 24 hours a day, is to get 
enough to eat. But such conditions do exist in North America; they are 
certainly coming into existence in Western Europe; and they are evi- 
dent in certain other countries as well. Little by little, the upward 
trend in the standards of living in many countries is approaching the 
descending curve of airline fares, and when they meet there will be an 
explosion of tourism such as the world has never seen before. 


Ten years of postwar experience in tourism have amply demon- 
strated its enormous implications. Even today, when we have tapped 
only a small fraction of the potential tourist market, it has become one 
of the indispensable elements of many national economies. Its conse- 
quence to Europe has been well advertised; and it is of at least equal 
importance elsewhere in the world. Only a few weeks ago, Mexico 
estimated that tourist traffic brought more than 500 million dollars 
into the country in 1956. A single province of Canada, and not one of 
those with the widest and longest established appeal, earns almost 30 
million a year from its tourist trade. Whole areas of the Caribbean have 
taken on new life and promise as a result of this tidal wave of tourism. 


It would be a mistake, however, to regard tourist traffic as self- 
generating, or to consider that one need only wait for the airlines to 
reduce their fares in order to have tourists clamoring at one’s doors. 
Governments and the other elements of the travel industry will have 
to increase their efforts to attract this new traffic and to give it the 
kind of accommodation and services it requires. The tourist is exigent, 
and he has every right to be: his few weeks of vacation and the money 
he has saved up for it are more personally precious to him than the 
time and money of the habitual first class traveller. He is also more 
influential, because there are many more like him in his own family 
or social circle who will be profoundly influenced by what he has to 
report. 

Moreover, the tourist of the jet age will have a very great deal of 
choice: the fact that one resort is 500 miles further away than another 









404 JOURNAL OF AIR LAW AND COMMERCE 


will have little significance in the new age. At the beginning of this 
generation in the U. S., the normal scope of a vacation covered a radius 
of about 75 miles, in which we were fortunate to have a choice of 
mountains and seashore. In those days—which were not so long ago— 
a trip to Yellowstone Park or a voyage to Europe was a once-in-a-life- 
time affair for most, and a vacation in Florida was something for the 
rich or retired. The picture has entirely changed today and it will 
change even more tomorrow. Intercontinental travel is now a habit 
for some, a realized aspiration for many more and a bright and tangible 
hope for even larger numbers. If these people cannot find accommoda- 
tion on one continent, there are always others. This is not necessarily 
confined to the American tourist market: in the jet age there will be as 
many German tourists in Beirut and Marrakesh, and eventually in 
New York, as there are this summer in Venice or Paris. And this tide 
of tourism should roll from many centers in many directions. The jet 
age may well see Tahiti the equal of Hawaii, and the resorts of the 
Andes as popular as those of the Alps. 

Because it comes from a different economic level, this new traffic 
will require different kinds of accommodation than those which the 
majority of European tourist centers offer today. As a stock in trade, 
the new tourist will represent a quicker turnover, for the first time 
tourist, at any rate, wants to “do” as many places as he can in the course 
of his tour. He may, initially, be less attuned to the nuances of other 
cultures and a bit more impatient with what is unfamiliar. He will 


represent a challenge to capital and to understanding, but he will, if 
properly treated, pay excellent dividends in both respects. 


The Immigrant Traffic 


Both on a scheduled and a charter basis immigrant traffic already 
takes up a substantial portion of the available space offering of the 
industry on a number of routes, not only out of Europe to North and 
South America, but also as between Europe and Southern Asia on the 
one hand and Africa on the other. Although the greater part of that 
mass of persons displaced by the war has, over the past ten years, been 
resettled, there are still many countries whose populations are too large 
for their resources. The potential continuing migrant traffic is a large 
one. 

Here again are other factors which should work in favor of the 
jet age. Civil aviation itself is enlarging the habitable area of the world 
by bringing into the orbit of civilization vast territories which have 
hitherto been too remote, or too difficult of access, to encourage settle- 
ment. Lands which have lain fallow and unoccupied because moun- 
tains, rivers and jungles have barred them from exploitation from 
without, or prevented them from finding markets, are now coming into 
the main stream of commerce and transport through the air. Other 
places which have offered opportunity, but which cannot of themselves 
supply the essential comforts and amenities which man requires, can 
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now be supplied by air on an economical basis. Climatological change 
is also in our favor: we are apparently going through one of those 
cycles of climate in which the globe is warming up. The arctic, with 
its great stores of natural resources, has lost its forbidding look. In the 
last 50 years, the climate, the economy and the ways of life of Southern 
Greenland have undergone almost unbelievable change; and in Canada 
and Siberia, whole new communities are rising and crops are being 
gathered on what was bleak, forbidding tundra in our fathers’ day. 

These should not be the only consequences of immigrant traffic in 
this new era. There is a significant difference between the immigrant 
of a generation ago and his counterpart today. In the days when migra- 
tion by sea involved weeks of discomfort or worse, pitching and tossing 
in the steerage of a ship, the emigrant was prone to consider that a 
door had shut between him and the country which he had left. Only 
a comparative few, largely from areas in which it was the tradition to 
go abroad to earn a competence to be spent back home, ever had 
sufficient curiosity or desire to take them back to the land of their 
origins, and not all of these could spare the time and money involved. 
Emigration today is quite another thing—in many cases, there is only 
a night’s sleep between the old country and the new. The immigrant 
of tomorrow will be likely to cherish his ties with family and friends 
in the land of his origin and to feel that he can easily go back and 
forth to heed the call of sentiment and kinship. In Canada, for exam- 
ple, the postwar immigrant of a few years ago is already a recognizable 
contributor to the round trip transatlantic traffic of today. 


Cargo Potentials 


So much, for the moment, for the passenger traffic. What will 
happen to cargo? Probably the same thing, and perhaps in even greater 
measure. Not only will the jets offer more capacity in their cargo holds, 
but in the process of changeover, large numbers of piston-engined air- 
craft which are by no means operationally obsolete will probably be 
turned over to cargo traffic. The result will be an even greater increase 
in cargo capacity than can be foreseen for passenger services. The kind 
of cargoes which we are moving today will come nowhere near filling 
this available space, and whilst a good deal of this capacity will be 
soaked up eventually in services to areas which must largely be supplied 
by air, carriers will have to fill their holds with varieties of freight which 
they seldom, if ever, handle today over the principal trade routes. 

This will not be a simple process. The annual rate of increase in 
cargo traffic is lagging behind that of passenger service; and the dis- 
parity between future supply and existing demand may grow larger 
over the next few years. Inevitably, there must be a re-evaluation of 
cargo rating and, as the new capacity becomes available, a considerable 
reduction in the levels of rates themselves. Nor will this alone be suffi- 
cient. For their new cargoes, the airlines must look to commodities 
which have moved through established channels of surface transport 
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for centuries. Many of these commodities will not be economically 
transportable by air in their present type of packings, or in their pres- 
ent bulk, or with their present frequency. To get at them will require 
much research by the airlines themselves into markets and packaging 
and into habits of inventory and supply. It will also require a great 
deal of education and promotion, for the commercial community which 
controls the movement of these commodities is by and large a conserva- 
tive one which is not easy to persuade and even more difficult to change. 

Yet this will have to be done; and when it is done the cargo traffic 
of the jet age will have us counting our tons carried, rather than our 
ton-kilometers, in units of millions. The airlines may not, in the period 
of this forecast, be freighting wheat, cement, ores, lumber or locomo- 
tives, but in another decade they should be carrying virtually every- 
thing else—great quantities of manufactured and semi-manufactured 
goods, large items of mechanical equipment and so on; in other words, 
just about everything between whisky and bulldozers, in addition to 
their present cargoes. 

One should not, of course, overlook the probability that certain 
present trends in air cargo development will continue and become 
intensified in the jet age, not only as a result of faster and cheaper 
service, but also because the movement of populations will create new 
islands of demand dotted around the globe. The amount and variety 
of perishable foods and flowers carried should increase considerably 
as costs go down and as the range over which these can be carried in 
good condition increases. In many parts of the temperate zone, a 
generation ago, oranges were a very special fruit, available in quantity 
only for certain holidays. Today, citrus is a staple of the diet of millions 
of people, hundreds and even thousands of miles away from the sources 
of supply. They are not, of course, carried by air to any appreciable 
extent, and their present easy availability has been due to the develop- 
ment of refrigeration. But the speed of jet service may well be to other 
foodstuffs what the refrigerator car has been to the citrus crop. It is 
not beyond the realm of possibility that we in the temperate zones will 
in a decade or so see the papaya and other exotics pretty regularly on 
our breakfast tables. By the same token, of course, peoples in the 
tropics may well be eating fresh corn on the cob, and northern fruits 
and vegetables with the dew practically still on them. The same will 
apply to meats and dairy products in areas where cattle do not especially 
thrive, as is already the case in Algeria, where fresh beef, butter, cheese 
and milk are freighted in nightly by air from central France. 


Changes in Industrial Patterns 


To meet the special requirements of air shipment, of course, the 
method and locale of the processing of these products may well change. 
Because air shipment dictates the elimination of unnecessary weight, 
the jet age will probably create a demand for processing plants in many 
places which currently ship their produce out uncleaned and in bulk. 
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New forms of containers will be required. Wholesalers and retailers 
may have to change the rhythm of their activities and their methods of 
merchandising, and the routes of food supply for many cities will as 
often lead to the airport as to the harbor or the railway terminal. 

Similar changes can probably be expected in other commodities 
as well. In an era when sources of supply will never be more than a 
few days, and most often overnight, from the point of sale and service 
to the consumer, the present tempo of manufacture may undergo very 
substantial changes. It will no longer be necessary to stock several 
months’ inventory of products or parts. Manufacture itself can be 
paced more closely to consumer demand and patterns and packages may 
be changed more rapidly to accord with shifts in the public taste. These 
developments will in turn have their repercussions on the whole com- 
plex of suppliers to the industries affected. 

Again, the more widespread distribution of population groups will 
generate new cargo demands. Man changes his location much more 
easily than his tastes and habits; and he is anxious if he cannot have 
where he is the things which he liked and had in the place which he 
has left. Any country from which there is a substantial amount of 
emigration may look forward to new markets for many of its products, 
its newspapers and its books in the new areas to which its people go. 


New Demands and Facilities 


We have so far been looking at the prospects of the jet age largely 
in terms of the volume and variety of air traffic. Will the requirements 
of the airlines themselves have repercussions in the industrial and other 
fields? The probable answer is affirmative, although it is difficult to 
say to what degree. The demand for fuel and lubricants is certainly 
due to increase and the pattern of their distribution will change as 
the traffic pattern alters, adding stops in newly developing areas and 
possibly dropping certain others in favor of non-stop operations over 
some routes. 

In similar fashion, increased volume of air transport will mean 
greater demand for all of the products and services which an airline 
puts together in the fabrication of an available ton-kilometer of trans- 
port. Important as these may be to individual suppliers and to a grow- 
ing number of employees in the airline industry, however, it is probable 
that the principal economic effect on world economy of air transport, 
as of most service industries, is to facilitate and intensify other activity. 

There is perhaps one exception to this, in the field of electronics. 
Air transport is already increasingly dependent on a wide variety of 
electronic devices for communications, air traffic control and navigation 
and other operational purposes, and for some of the more complicated 
phases of ticketing, space control, accounting and planning. The need 
for these electronic aids is certain to become intensified as more and 
more jets are mixed into the present stream of traffic, as they penetrate 
new operating altitudes, and as the flood of traffic on them rises. This is 
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not merely a demand for greater numbers of existing systems, but for 
new kinds of systems and devices, whose usefulness almost certainly 
can be extended to other purposes besides civil aviation. 


Political Consequences 


Little has been said so far about the political aspects of the jet age. 
This has been purposeful, for it is a risky business to outguess an elec- 
torate. However, there are certain things which one can attempt to 
predict about the political climate as it may be affected by the jet age; 
because the economic and sociological changes it may work will cer- 
tainly change the context of many political situations. 

Assuming that the developments discussed do come about, we shall 
see in the next two decades a movement of people, of goods and of 
ideas between the continents on a scale unprecedented in human 
experience. 

Culturally, its impact should be at least as great in many areas as 
was the effect of the Crusades upon Western Europe. New cultural 
strains will be planted in new environments, or will be grafted on to 
others of earlier settlement. They will probably be stronger in a way 
than those of earlier waves of immigration because they will have closer 
and easier bonds with their source of origin. Yet there will be a greater 
mixing as well through tourism and, no doubt, through a growing 
tendency to include at least some months of study abroad in university 
and even high school curricula. 

Economically, the jet age should operate to increase commerce and 
quicken the pace of industry. It should not only contribute to higher 
standards of living and to an expansion of the world’s supplies of food 
and essential goods, but it should intensify the inter-dependence of 
nations. 

In terms of political atmosphere, the effects of this process should be 
equally significant. It may be too much to expect that the jet age will 
work any miraculous change in the human animal, but it should help 
to make him more literate, more sophisticated and more cognizant of 
what goes on around him. I hope and pray that there will be no 
weakening of those qualities which make national identity and culture 
things to be cherished, but there must inevitably be a filing down of 
the sharp edges of nationalism on which man has so often and so badly 
cut himself in the past. Our conceptions of sovereignty will perhaps 
change little in 20 years, but the expressions of it may change much. 
Certainly, there will be little justification for elaborate frontier proce- 
dures when air traffic moves people and goods about in the same volume 
and with the same frequency as a municipal tramway system. 

In some places, these developments will have their effect on domestic 
politics, particularly as a result of large scale immigration from new 
and, so to speak, non-cognate sources. New countries may therefore 
undergo the same experience of absorbing new elements into the body 
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politic, or working out methods of co-existence which we have already 
seen in the United States and Canada. 

It will also be increasingly difficult to shut whole populations off 
from any knowledge or understanding of main currents of thought and 
development in other parts of the world and this fact, too, will have 
an effect on the internal affairs of nations. 

Principally, however, the political effect of the jet age may be felt 
in the international field, and will stem from an increased awareness 
among peoples of their common problems, common lot and common 
aspirations—and from the common realization that mankind must learn 
to live in harmony or die in concert. 

Having warned myself of the dangers of drawing any conclusions 
from a survey which must necessarily be only a hasty one, the writer 
will not do so. But it might be helpful to summarize to this extent: 
that provided there is no war, provided there is no marked deteriora- 
tion in the economic health of the world, and provided the conditions 
exist which will make possible the operation of jet aircraft at their 
optimum economic efficiency, mankind can draw very substantial bene- 
fits from the jet age. 

The preliminary provisos may seem formidable, but they represent 
the three great questions which have hung over the head of air trans- 
port since it began in 1919. The fact that it has survived, improved 
and extended itself, despite serious disruptions, is the best reason we 
have for believing that it can continue to do so. And if it does, the jet 
age should help diminish the threat of war and improve the condition 
of man. 
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INTRODUCTION 


i is the purpose of this paper to discuss the role played by controlled 

competition in the growth and development of the commercial 
air transportation system of the United States. Though limited in scope 
to consideration of the economic regulation of domestic air carriers 
deriving the bulk of their revenues from the transportation of persons 
and mail, most of what is said is quite applicable to the federal govern- 
ment’s policy towards American-flag overseas carriers as well as to the 
several domestic air cargo operators. 

The commercial air transportation industry, at least as much as 
any other American industry, owes its birth and development to specific 
governmental policies and federal action. Therefore, any discussion 
such as this can best proceed from a brief recounting of the early history 
of the industry, with emphasis on the legislation and governmental 
policies which have governed that history. This is undertaken in Part I. 

Part II is devoted to a detailed discussion of the provisions and 
mandates of the Civil Aeronautics Act of 1938. In detailing these pro- 
visions, interest is centered upon those which pertain, both directly and 
indirectly, to the economic regulation of air carriers and to competitive 
practices. Those provisions pertaining solely to the organizational and 
“housekeeping” responsibilities of the Civil Aeronautics Board and the 
Civil Aeronautics Administration, as well as those promulgating stand- 
ards of safety, will be excluded from consideration here. 

Part III is concerned with the general attitude of the Board towards 
the maintenance of competition as an objective of policy and as one 
of the several principal requirements placed upon it by the Civil Aero- 
nautics Act of 1938. The period covered terminates with July 1, 1957, 
and emphasis is greatest with respect to the Board’s more recent atti- 
tudes towards competition. 


Part IV examines several particularly pressing present-day problems 
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facing the Board and discusses them in relation to the Board’s responsi- 
bilities with respect to the current state of development of the industry. 
Finally, there is a brief summary of conclusions. 
(Part IV and a Summary will be published in a subsequent issue of 
this Journal.) 


I. 


EaArLy Economic History OF UNITED STATES 
COMMERCIAL AIR TRANSPORTATION 


Prior to 1925, there was virtually no commercial air transportation 
activity in the United States chiefly because it was not possible to con- 
duct such operations on a sound or profitable basis. ‘Therefore, in 1925 
the Congress, recognizing the potentialities and desirability of having 
an American air transportation industry, passed the Kelly Air Mail 
Act authorizing the Post Office Department to contract for the trans- 
portation of mail by air. 

As originally passed, the Kelly Act provided only for short-term 
contracts (which were usually let on competitive bid) , and it forbade 
any payment to carriers in excess of eighty per cent of the receipts 
derived from the sale of air mail postage. There being insufficient 
response to such proposals, in 1926 the Kelly Act was amended to per- 
mit longer-term contracts to be negotiated. For the first time, subsidy 
payments to carriers were authorized in the form of increased remun- 
eration for mail transported. With these changes in effect, in 1927 all 
domestic air mail first became transported in commercial rather than 
military aircraft. Concurrently, the airlines were made better able to 
attract the venture capital so vital to their future growth. 

However, the Kelly Act, both before and after being amended, did 
not require the Post Office Department in awarding contracts to ascer- 
tain the requirements of the public convenience and necessity with 
respect to the service to be provided, nor did it require consideration 
of the low bidder’s fitness or ability to perform. There were no means 
provided for the development of a sound route pattern; no protection 
was afforded a Post Office contractor from the competition of a paral- 
lel non-mail carrier or from unfair or predatory competitive practices. 

The period of the late 1920’s was characterized by a large num- 
ber of mergers in the aviation industry. These mergers resulted 
from efforts to strengthen positions and to gain some protection from 
sharp competitive practices and also from growing public stock market 
speculation and the zeal of promoters. This trend towards integration 
was further aggravated by the stock market crash of 1929 as the weak 
components of the industry were absorbed by the strong. By 1933, 
virtually no firms remained active in commercial air transportation 
that were not connected with one of the three principal controlling 
groups in the aviation industry. 

The first of these combines was the United Aircraft and Transport 
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Corporation which owned or controlled nineteen subsidiaries engaged 
in every phase of aviation. In 1933, the Corporation’s flying subsidiaries 
collected about one-third of all air mail payments. The second domi- 
nant group was the Aviation Corporation of Delaware (the “Cord 
Combination’’) which at its peak had about eighty satellites including 
Pan American Airways Corporation, Stinson Aircraft Corporation, 
Waco Aircraft Company and American Airways, Incorporated. As of 
1933, the air transportation operations of the Cord Combination at- 
tracted more than one-quarter of all federal air mail payments. The 
last of the triumverate was the General Motors-North American com- 
bine which had substantial interest in and control of the Bendix Avia- 
tion Corporation, Eastern Air Transport, Incorporated, Western Air 
Express Company, Transcontinental and Western Air, Incorporated, 
Curtiss-Wright Corporation and the Sperry Corporation, among others. 
The flying components of this group received about one-third of all 
1934 air mail payments. 

These three giants together were receiving more than ninety per 
cent of all air mail payments. This is a good index of the degree to 
which they permeated the commercial air transportation scene and 
indicates how easy it was for them to join cooperatively in nullifying 
the intentions of the system of competitive bidding, to the point where 
air mail compensation became unnecessarily high. A Congressional 
investigation disclosed this state of affairs early in 1934 and also un- 
covered collusion between the Postmaster General and the three com- 
bines. As a result, in February, 1934, all domestic air mail contracts 
were cancelled. 

Throughout the 1925-1934 period, the transportation of passengers, 
air express, and cargo rose steadily and sharply, making the revenue 
derived from such services increasingly important to the carriers. So 
far we have been discussing mostly the air mail portion of total airline 
revenues, because it had the federal subsidy locked into it and because 
this income was the largest part of the total. Its acquisition was the 
object of most of whatever competition had been displayed within the 
industry. 

With the abrogation of all air mail contracts, the air carriers were 
deprived of an indispensable source of revenue and the stability which 
it afforded. Consequently, Congress enacted the Air Mail Act of 1934 
in June of that year. This Act retained the competitive bid feature of 
earlier legislation, but for the first time set forth certain standards of 
conduct for airline management which were to be prerequisites to the 
award of an air mail contract. In brief, all inter-corporate and personal 
relationships between firms in the aviation industry had to be severed 
and each airline had to become independent of all others and of any 
person involved in the earlier collusive practices as well. 

The 1934 Act, like the earlier, original Kelly Act of 1925, per- 
mitted the Post Office Department (now acting through the Interstate 
Commerce Commision rather than directly) to negotiate only short- 
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term contracts with the carriers. Again, the effect of this provision was 
adverse to the airlines, as uncertainty of tenure of an air mail contract 
made it difficult for them to plan expansions and to raise capital in a 
market already wary of the industry’s management practices. Thus 
too much, or rather too frequent, exposure to competition contributed 
to the precarious position in which the airlines found themselves 
following passage of the 1934 Act. 

During the period 1934-1938, two factors that indicated revision of 
the 1934 Act had become mandatory were brought forcefully to the 
attention of the government and the nation. First, it became increas- 
ingly obvious that financial stability was a prime requisite to the con- 
duct of a sustained, safe air transport operation. Second, and perhaps 
an even more compelling factor, was the recognition that a sound and 
vital commercial air transportation industry was necessary for purposes 
of national security and defense. As the rumblings from Europe and 
the Far East became more ominous, pressures intensified. The argu- 
ments ran that a sound air transport industry was itself vitally impor- 
tant, but that such an industry would also provide a great stimulus for 
the expansion of the equally necessary aircraft manufacturing industry. 

So it was that the Congress recognized the desirability of lessening 
the competitive pressures on the airlines and determined to alleviate 
the existing conditions through new legislation. In reporting the bill 
that became the Civil Aeronautics Act of 1938, the Senate Committee 
on Commerce stated: 


Competition among air carriers is being carried to an extreme, 

which tends to jeopardize the financial status of the air carriers 

and to jeopardize and render unsafe a transportation service appro- 

priate to the needs of commerce and required in the public interest, 

in the interests of the postal service, and of the national defense. 
Since the 1938 Act still governs the regulation and conduct of Ameri- 
can commercial air transportation, it is necessary to examine its pro- 
visions in some detail. 


II. 


THE Civit AERONAUTICS BOARD AND THE CIVIL 
AERONAUTICS AcT OF 1938 


As originally passed, the Civil Aeronautics Act of 1938 established 
a Civil Aeronautics Authority which was to administer all the pro- 
visions of the Act. In 1940, however, by administrative change, there 
were set up two separate units with responsibilities for administering 
different parts of the Act. The Civil Aeronautics Board was established 
as an independent agency and was made responsible for the regulation 
and control of the air transportation industry. Therefore, the remain- 
der of this paper makes no further reference to the Civil Aeronautics 
Administration .of the Department of Commerce which assumed those 
duties (largely of an administrative nature) not vested in the Board. 
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In discharging its responsibilities towards civil aviation, the Civil 
Aeronautics Board is guided first by the Declaration of Policy contained 
in the General Provisions of the 1938 Act: 


In the exercise and performance of its powers and duties under this 
Act, the Authority shall consider the following, among other things, 
as being in the public interest, and in accordance with the public 
convenience and necessity— 

(a) The encouragement and development of an air-transporta- 
tion system properly adapted to the present and future needs of 
the foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the high- 
est degree of safety in, and foster sound economic conditions in, 
such transportation, and to improve the relations between, and coor- 
dinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive 
competitive practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 
(f) The encouragement and development of civil aeronautics.! 


This Declaration of Policy thus places two fundamental responsibilities 
upon the Board: (1) the regulation of air carriers and (2) the maxi- 
mum promotion of progress in air transport consistent with its long- 
term development. More about methods for carrying out these objec- 
tives is indicated in Title IV of the Act, “Air Carrier Economic 
Regulation.” 

The promotional aspects of the program are to be conducted 
through three principal devices. The first is the issuance of certificates 
of public convenience and necessity to applicants who are found to be 
“fit, willing and able to perform such transportation properly . . . and 
(upon a finding) that such transportation is required by the public 
convenience and necessity.”? While the issuance of a certificate of 
public convenience and necessity is itself not considered to be pro- 
motional in character in other fields of transportation, it must be so 
construed in the air transportation field because such a certificate usu- 
ally carries with it the authority to transport mail, the payment for 
which constitutes the second promotional device employed by the 
Board.’ 





1 Civil Aeronautics Act of 1938, Title I, Section 2, (49 U.S.C. 402). 

2 Ibid., Title IV, Section 401 (d) (1), (49 U.S.C. 481). 

3 In confirmation of the fact that a certificate is a promotional device, the Board 
recognizes that the government-granted operating authority has value in and of 
itself and, on occasion, the Board has permitted certificates to be sold by one 
carrier to another. 
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Section 406 (b) (49 U.S.C. 486) contains the elements of rate- 
making to be used in determining each certificated carrier’s remunera- 
tion for the transportation of mail. This section authorizes the Board 
to “fix different rates for different air carriers or classes of air carriers, 
and different classes of service.’ In determining such rates, the Board 
is to consider, among other factors, 


. . . the need of each such air carrier for compensation for the 
transportation of mail sufficient to insure the performance of such 
service, and, together with all other revenue of the air carrier, to 
enable such air carrier under honest, economical and efficient man- 
agement, to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and the 
national defense.* 


The foregoing passage, of course, is that which authorizes the federal 
subsidization of air transport activities. Since the subsidy device has 
been the most important single means of fostering the development of 
commercial air transportation in the United States, it will frequently 
enter the discussion in later parts of this paper. 

The third means of promotion available to the Board is found in 
Section 416 (b). This section authorizes the Board to exempt an air 
carrier from certain of the requirements of Title IV of the Act where 
appropriate “by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of any such air carrier.’® Prior to 
World War II there was little promotional activity pursuant to this 
section. But since the war, the Board has, under these provisions, 
authorized the conduct of certain interstate air transport operations, 
the most notable being through the issuance of “letters of registration” 
to irregular or supplemental (non-scheduled) air carriers. The pro- 
motional character of the granting of exemptions to Title IV of the 
Act lies in the fact that without such exemptions only certificated air 
common carriers could operate in interstate commerce. Thus, while 
letters of registration have not permitted the exempted carriers to trans- 
port mail or to receive a federal subsidy, they have enabled them to 
conduct more or less limited operations in a field of transportation 
which would be inviolate without such exemption." 

Other important regulatory provisions of Title IV of the Act 
prohibit air carriers subject to this title from consolidating with, merg- 
ing with, or acquiring control of other air carriers, other common 
carriers, or any firms engaged in any other phase of the transportation 
industry without approval of the Board. Further, the Board 





4 Ibid., Title IV, Section 406 (b) (49 U.S.C. 486). 

5 Ibid., Title IV, Section 416 (b) (49 U.S.C. 496). 

_ &The issuance and conditions of issue of letters of registration to Irregular 

Air Carriers, Alaskan Air Carriers, Non-certificated Cargo Carriers, Air Freight 

Forwarders and Air Taxi Operators are governed by Parts 291 through 298 of the 
Economic Regulations of the Civil Aeronautics Board. 

_ ‘The Board’s regulation and control of these irregular or supplemental car- 

riers is discussed in detail in a subsequent section of this paper. 
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. shall not approve any consolidation, merger, purchase, lease, 
operating contract, or acquisition of control which would result in 
creating a monopoly or monopolies and thereby restrain competition 
or jeopardize another air carrier. . . .8 


Also, there is strict prohibition of any interlocking relationships be- 
tween an air carrier and any person engaged in any phase of aeronautics, 
except as approved by the Board.® 

The Board has been given the authority to “investigate and deter- 
mine whether any air carrier . . . has been or is engaged in unfair or 
deceptive practices or unfair methods of competition in air transporta- 
tion” and, if so, it may issue a cease and desist order.’° Every air 
carrier must file with the Board any contract or agreement with another 
air Carrier 


... for pooling or apportioning earnings, losses, traffic, service or 
equipment, or relating to the establishment of transportation rates, 
fares, charges, or classifications, or for preserving and improving 
safety, economy, and efficiency of operation, or for controlling, 
regulating, preventing, or otherwise eliminating destructive, oppres- 
sive or wasteful competition, or for regulating stops, schedules, and 
character of service, or for other cooperative working arrange- 
ments. The (Board) shall... disapprove any such contract or 
agreement ... that it finds to be adverse to the public interest, 
or in violation of this Act.1 


Finally, in a provision which has come to be more and more common 
where transportation and public utility regulation are concerned, the 
Act protects air carriers from anti-trust prosecution insofar as their 
conduct is governed by a Board order issued under Sections 408, 409 
or 412 of the Act.?? 

Comparison of the regulatory and promotional provisions of the 
Act show clearly that they are not entirely mutually compatible in all 
circumstances. For example, the subsidy provision of the Act makes it 
imperative that competition be kept to a comparatively low level if 
federal support payments are not to be “‘excessive.”” That is, as long as 
a carrier is below the optimum level of operations, and is therefore 
above minimum cost, the maintenance of competition may require 
subsidy. Furthermore, even the maximum attainable profit may be 
negative or below an “adequate” level of earnings, thus indicating the 
need for subsidy even if the carrier operates at or near its minimum 
cost level. In general, if competition reduced airline earnings below 
the “adequate” level (however defined by the Board), and thereby 
restricted expansion and necessitated subsidy, such competition would 
exact the subsidy as its price. Therefore, there is a basic conflict 
between competition and other aims and purposes of the Act. (It 
should be noted, however, that the conflict may be dissolved if airlines’ 





8 Jbid., Title IV, Section 408 (49 U.S.C. 488). 
9 Ibid., Title IV, Section 409 (49 U.S.C. 489). 
10 Jbid., Title IV, Section 411 (49 U.S.C. 491). 
11 Jbid., Title IV, Section 412 (49 U.S.C. 492). 
12 Jbid., Title IV, Section 414 (49 U.S.C. 494). 
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earnings would even under competition approach “‘adequacy.”) The 
earlier system of periodic competitive bidding for particular air mail 
routes could in no way be made compatible with the objective of the 
long-run development of the industry and of sound route patterns. 
Therefore, under the Act’s “Grandfather Clause,” certificates of con- 
venience and necessity were first granted to operators who had been 
active over their particular routes for a specified period of time prior 
to the effective date of the Act. Only after such certificates had been 
issued could authorizations for additional or new services be consid- 
ered. This is the situation with which the Board was faced when it first 
undertook to regulate and promote the development of commercial air 
transportation under the terms of the Civil Aeronautics Act of 1938. 


III. 
COMPETITION AND GENERAL BOARD POLICY 


The Civil Aeronautics Act of 1938, as discussed above, left the 
Board with a difficult task because of its often conflicting mandates to 
foster competition in commercial air transportation while at the same 
time promoting its rapid growth and development. It is therefore 
desirable to examine the Board’s general policies and declarations to 
determine what weight has been placed upon the former requirement 
in the face of the inevitable conflicts that arose. 

Beginning with the certificated passenger-carrying domestic airlines, 
it is necessary to distinguish between two classes of carriers exactly as 
the Board has done for purposes of regulation and administration. 
There are, first, the certificated trunkline carriers and, second, the 
certificated local service carriers. The Board has placed each certifi- 
cated carrier in one of these two categories largely on the basis of 
function and character of service performed. However, the operations 
of some of the carriers in each group have often left little to distinguish 
between them on this basis."*> Be that as it may, for most purposes, 
including those of this paper, it is sufficient to think of the trunkline 
carriers as operating on a larger scale and over greater distances than 
do the local service carriers whose operations are confined to a com- 
paratively small geographic area in which they serve many points both 
large and small. 

Because of the authorization to carry mail (and thereby receive a 
subsidy) contained in these air carriers’ certificates of convenience and 
necessity, the Board has always declared itself, in accordance with the 
Act, to be administering the program so that the public derives the 
maximum benefit from each subsidy dollar spent. This has meant that 





13 For example, before 1956 there was little difference in the function or char- 
acter of the operations by which to distinguish between Northeast Airlines and 
Piedmont Airlines, the former the smallest of the trunk lines and the latter the 
largest of local service carriers. After the effects of all recent decisions “take hold,” 
it is expected and hoped (particularly by the Board) that a dichotomy between 
subsidized and un-subsidized carriers will be the same thing as dividing the carrier 
into the trunk and local service categories. 
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some restriction on competition has been necessary to keep the subsidy 
payments at a “reasonable” level. As something of a quid pro quo for 
such protection from competition, the certificated carriers have had to 
submit themselves to the more or less rigid regulation of their fare 
structures, management practices, qualities of service, etc. Thus the 
certificated carriers have in a very real sense been treated as public 
utilities, at least as far as their regulation by the Board is concerned. 
However, the regulation of the certificated air carriers has become 
much more complex than is usually true in the case of the more ortho- 
dox public utilities such as power and communications companies. 
This is a result of the Act’s commandments that the Board must also 
foster competition in the air transportation field and also prevent 
monopolies from being created.'* Such positive and complicating 
requirements are seldom, if ever, so directly placed upon the regulators 
of the traditional public utilities. Another complicating Congressional 
mandate makes the Board responsible for the development of the 
industry even while regulating and subsidizing it. This latter provision 
is an even more unique feature of the Civil Aeronautics Act. 

With respect to the certificated air carriers, competition can take 
several forms, each of which the Board is empowered in some measure 
to control and each of which the Board must always be prepared to 
regulate. The principal sources of such competition, both actual and 
potential, for each certificated air carrier are as follows: (1) applicants 
for air carrier certificates of public convenience and necessity, (2) 
other active certificated air carriers, (3) irregular or supplemental 
(non-scheduled, non-certificated) air carriers and (4) carriers engaged 
in other modes of transportation. 

There were eighteen air carriers certificated by the Board in 1938 
as soon as the Act became effective. All received their certificates in 
accordance with the “Grandfather Clause” contained in the Act. Of 
these original eighteen, only twelve remain operative today. They 
alone comprise the ranks of the certificated trunkline passenger carriers, 
as no certificates have been issued to new carriers for the performance 
of trunkline passenger service since the passage of the Act. Prior to 
and during World War II, there were few applications for certificates 
of convenience and necessity by would-be entrants into the industry.’ 
The applications that were made were turned down most often for 
want of a finding that the applicant was “‘fit, willing and able,” coupled 
with an expression that the number of carriers already certificated was 
sufficient to afford the competition necessary for the development of 
the industry and was adequate to insure against undue monopolization. 
Further, it was pointed out in several decisions that the strengthening 





14 [bid., Title IV, Section 408 (b) (49 U.S.C. 488). 

15 Prior to 1945, almost all applications for certificates by potential entrants 
were for services which would be characterized as trunkline service. Until after 
the War, the Board did not find it necessary to make any distinction between trunk- 
line and local service certificated carriers because, except for one operation, all the 
— up to that time were performing what was thoucht to be the former type 
of service. 
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ones, would increase the former’s ability to compete in the industry, 
make for improved service to the public and lower the carrier’s subsidy 
requirement by helping it along the road to self-sufficiency.1® 

Since the close of World War II, applications for new certificates 
of convenience and necessity have come from two principal sources: 
(1) from those desirous of performing a local service type of operation 
and (2) from irregular air carriers wanting to graduate to regularly 
scheduled operations. Applicants in the former group have acted in 
response to a policy of the Board enunciated in its war-time report 
following an “Investigation of Local, Feeder and Pick-up Air Service.” 
This report stated, in effect, that the Board was prepared to encourage 
and assist (through the granting of the necessary certificates and sub- 
sidies) in the establishment of air carriers to perform services of a 
strictly local and feeder-line character.1* Those certificates which were 
originally issued were written so as to restrict severely the local service 
carriers’ competition with trunkline carriers and with each other.’® 
This was done for the protection of both the trunkline carriers and 
the local service operators. In this regard, the thwarting of competition 
has usually been accomplished by writing into the local service certifi- 
cates prohibitions against non-stop and skip-stop operations in cases 
where it was not possible to give the right to operate over a given route 
segment (or segments) to one or the other type of carrier alone.’® In 
the Board’s own phraseology, 


We are of the general opinion that feeder service should seldom 
if ever be competitive. The traffic potential is so limited in most 
feeder territory that duplicate operations by two or more carriers 
can seldom if ever be economical. We have reached the conclusion 
that in general where a feeder carrier’s route is duplicated by a 
trunkline carrier and such route is not necessary to the trunkline 
carrier’s operation, then such route should be served by the feeder 
carrier alone. Conversely, where a route is a necessary and integral 
part of a trunkline carrier’s system and essential to its economical 
operation, then such route should not be served by a feeder carrier. 
Where two feeder carriers substantially duplicate service between 
certain communities, then the feeder routes should be adjusted to 
avoid such duplication.?° 





16 For an important and typical decision along this line, see Delta Air Corpo- 
un et al.—Additional Service to Atlanta and Birmingham, (1941), (2 CAB 

17 Investigation of Local, Feeder and Pick-up Air Service, (1944), (6 CAB 1). 
The report made it clear that the certificates to be issued would be temporary in 
character because of the experimental nature of the operations. 

18 This is still largely true today. For exceptions to this, however, see below, 
pp. 423-426. 

19 All local service certificates contain some non-stop and skip-stop restrictions. 
Where the local service carrier is unavoidably in competition with a trunk-line 
carrier, this assures that the former’s service will be inferior to that of the latter 
over the common portion of the route. Further, such certificate restrictions keep 
the local service carrier from wandering into the trunk-line field contrary to the 
Board’s intention and policy. For recent decisions where the Board has modified 
its views (and some carriers’ certificates) to permit more inter-carrier competition 
where local service airlines are concerned, see page 423 below. 

20 Southwest Airways Company, Pioneer Airlines, Incorporated, and Trans- 
Texas Airways Show Cause Order, (Order Serial No. E-2680), April 4, 1949. 
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With respect to the second group of applicants in the post-war 
period, the irregular (or supplemental) air carriers, the Board has thus 
far steadfastly refused to grant certificates of convenience and necessity 
to any one of them to cover domestic passenger operations. In 1955, 
however, the Board broadened the scope of their permissible operations 
and expressed the view that these carriers ‘*. . . represent a significant 
part of our air transport system, and that our (the Board’s) policy 
towards them should be directed toward their survival and continued 
healthy growth, subject to the overall objectives of our Act and a 
proper relationship to our certificated air carrier system.”*! While a 
more detailed discussion of the Board’s attitude towards the competi- 
tive operations and practices of non-certificated carriers will be under- 
taken in a later section of this paper, it should be stated at this point 
that notwithstanding the Board’s explicitly expressed interest in foster- 
ing the growth and development of the non-certificated segment of 
the industry, these carriers have, with few exceptions, been very ineffec- 
tively competitive with the services of certificated carriers in the recent 
past." (The remainder of this chapter, which discusses the Board's 
general attitudes towards competition, will therefore proceed without 
further reference to the irregular or supplemental carriers.) 

In considering the modification, suspension or revocation of the 
certificates of public convenience and necessity of existing carriers, the 
Board has constantly been faced with the problem of regulating com- 
petition in such a manner as to meet the Act’s requirement that the 
air transportation industry be developed, that the needs of commerce, 
the Postal Service and the national defense be met and that subsidy 
payments be kept to a “reasonable” level. Because of the inevitably 
unique character of each case calling for such a decision by the Board, 
it is extremely difficult to predict with any degree of certainty the 
Board’s decisions in most cases brought before it.2* Nevertheless, the 
Board contends that there are several major threads of policy which 
run through most, if not all, of its decisions. It is therefore an objective 
of the remaining portions of this paper to determine in a general way 
just how consistent the Board has been in regulating competition 
between the certificated air carriers. 


In response to several early applications by established certificated 
carriers for the performance of additional, competitive services, the 





21 Large Irregular Air Carrier Investigation (Order Serial No. E-9744), No- 
vember 15, 1955. CCH Aviation Law Reporter Par. 21,879.01. 

22 By far the most effective competitor among the irregular carriers was the 
Trans-American combine (formerly North American Airlines). This operation, 
which was conducted very successfully (from the standpoint of attracting passen- 
gers and showing profits) was finally terminated, after long attempts on the 
Board’s part to do so, with a 1957 decision of the United States Supreme Court. 
This whole episode is discussed in detail in Part IV below. 

23 The author recognizes that if there were more predictability in over-all 
judicial and quasi-judicial systems, there would be much less call for adjudication 
than there now is. It is the intention here to point out, however, that it is in part 
because of the complicating and contradictory requirements placed upon the Board 
by the Act that Board decisions are much more difficult to predict and predications 
more likely to be upset than perhaps in any other judicial or quasi-judicial proceed- 
ings in the United States. 
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Board in 1943 stated firmly that the Act implies the desirability of 
competition only when such competition is neither ‘destructive nor 
uneconomical” in nature. The decision further states that because 
competition itself presents an incentive to improved service and tech- 
nological development, there is a strong, though inconclusive, pre- 
sumption in favor of competition on routes offering sufficient traffic 
to support competing services without an unreasonable increase of 
total operating costs.?* This pronouncement, of course, contains several 
qualifications which will perhaps always require a Board decision to 
be resolved. The most important point in such cases has probably 
been the determination in each case as to what constitutes an unrea- 
sonable increase of total operating costs. This, in effect, has tied the 
Board down to determining whether, in each case, the increase in 
costs resulting from the introduction or increase of competition will 
be offset by the improved service and further development of the 
industry that also results. And, too, because any operating losses may 
have to be made up from the public treasury in accordance with the 
Board’s recommendations, the Board has an additional incentive—and 
responsibility—to weigh the various factors with extreme care. 

An example of the Board’s operation under the general policy of 
the Additional North-South California Services decision is found in a 
1944 decision in which it was decided not to award a route to an 
applicant because of the resulting inevitable diversion of traffic from 
another carrier, notwithstanding the public benefit in the form of 
improved service that might also result from the increased competition. 
The Board stated that to permit such competition would weaken the 
original carrier’s position as a competitor in its section of the country 
and would cause it to become more dependent upon air mail payment 
and subsidy for its continued operation. This was deemed to be con- 
trary to Section 2 of the Act?5 which requires the Board to provide for 
competition to the extent necessary to assure the sound development 
of our national air transportation system and to foster sound economic 
conditions in air transportation.”® 





24 Transcontinental and Western Air, Incorporated et al., Additional North- 
South California Services (Supplemental Opinion), (1943), (4 CAB 373). This 
decision also observes that, because of Congress’ failure to lay down definite rules 
or formulas for determining a specific and correct measure of competition, there 
is perhaps no way to formulate a general rule to substitute for the Board’s discre- 
tionary judgment. See also Northeast Airlines, Incorporated et al., Additional 
Service to Boston, (1944), (4 CAB 686). 

25 See p. 414 above. 

26 Western Air Lines, Incorporated et al., Denver-Los Angeles Service, (1944), 
(6 CAB 199). In an important decision on appeal from the Board’s judgment in 
this case, the Federal District Court found the Board to be acting within its power 
in granting the application of one carrier rather than another on grounds that 
the public interest represented by the economic and competitive value of the 
successful applicant to our national air transportation system outweighed the 
public interest represented by the convenience of a large number of travelers which 
would result had the other carrier’s application been approved. United Air Lines, 
Incorporated v. Civil Aeronautics Board et al., (1946), (155 F. 2d 169). 

Note also that in selecting from — several carriers to perform a new or 
competing service, the Board is not required by the Act to award the service so as 
to equalize the size or opportunities of the various air carriers. Northwest Airlines, 















422 JOURNAL OF AIR LAW AND COMMERCE 





Again in 1946, in response to the application of a regional trunk- 
line carrier for a certificate amendment to permit an extension of 
service in competition with a larger, transcontinental carrier, the Board 
stated: 


The principle of strengthening a small carrier by authorizing an 
extension of its system in order to permit it to compete effectively 
with existing services has its converse in the principle of safe- 
guarding an existing service from unique impairment by another 
carrier.27 


Through the War, as has previously been pointed out, all certifi- 
cated air carriers were performing (in greater or lesser degree) what 
can be designated as trunkline services.?8 After the War, the Board’s 
announced policy of backing experiments in local service air transpor- 
tation led to the certification of a number of new air carriers. As 
mentioned above, competition between local service and trunkline 
carriers has been effectively minimized for the most part as it was the 
Board’s intention to do. The Board’s purpose behind this seems to 
have been four-fold. First, the Board, by supporting the experiment, 
was attempting to determine the demand for strictly local air service 
throughout the United States. It therefore granted each local service 
carrier a spatial monopoly on air transportation whenever possible in 
all but the larger, terminal communities along its routes.?® 

Second, the local service operations were to be strictly experimental 
in character, with the carriers holding only temporary certificates that 
could be revoked or allowed to lapse, as appropriate, if the trial proved 
the infeasibility of the project. By keeping the local service carriers 
out of competition with the permanently certificated trunkline oper- 
ators, the Board thereby minimized the impact on the planning and 
steady development of the latter group from the standpoint of both 
the introduction of local service operations and from the possibility 
of curtailment, should the experiment fail.°° 

Third, the Board knew full well that because of the high-cost nature 
of local service operations, it would have to subsidize the new carriers 
heavily, at least in the beginning. By restricting competition, the Board 





Incorporated et al., Chicago-Milwaukee-New York Service, (1944), (6 CAB 217). 
But where the extension of a route will strengthen a small carrier materially by 
providing access to important traffic-producing communities, such extension may 
be in consonance with the Board’s duty to encourage and develop a sound air 
transportation system through the issuance of a certificate of public convenience 
and necessity, all other things considered. Colonial Airlines, Incorporated et al., 
Atlantic Seaboard Operation (Supplemental Opinion), (1944), (4 CAB 552). 

27 West Coast Case, (1946), (6 CAB 970). A similar statement is to be found 
in the Board’s opinion in the New England Case, (1946), (7 CAB 27). 

28 There is one exception to this statement: Pioneer Air Lines, Incorporated 
was certificated in 1943 and became the first of the class of certificated air carriers 
designated formally at the close of the War as Local Service Carriers. 

29 For a direct statement of the Board as to how it expected to accomplish this 
goal, see the quotation from Board Order Serial Number E-2680 to be found on 
page 419 above. 

Also see Bonanza Air Lines, Incorporated—Transcontinental and Western Air, 
Incorporated, Route Authorization Transfer Case, (1949), (10 CAB 893). 

30 That the Board recognized the possibility that the experiment might fail is 
most interesting. Also to be noted is the fact that the Board established no criteria 
by which to judge “failure.” 
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minimized the need for subsidy on the part of the local service carriers. 
In addition, since the trunkline carriers were also on subsidy, the 
introduction of local service carriers on a non-competitive basis would 
not increase the former carrier group’s need for financial aid.* 

Finally, the local service type of operation was recognized by the 
Board as being highly specialized in character and as requiring the 
full-time attention of the operator if the cost to the government was 
to be kept within reasonable limits and if the service area’s full traffic 
potential was to be realized. Part of this recognition stemmed from the 
fact that the local service operator would be faced with the most intense 
kind of competition from well-entrenched surface carriers and would 
need little further stimulus to keep his organization in trim. 


While local service carrier certificates of convenience and necessity 
have been converted—at least in part—to permanent grants of operating 
authority in the past several years,*? the Board is still protecting and 
strengthening these carriers much as it has always done. 

In short, when making route awards involving only local service 
carriers, the Board has made its decisions on bases frequently similar 
to those used in choosing between several trunk carrier applicants for 
the same authorization. On many occasions, of course, the fact is cited 
that local service operations are not generally self-sufficient and there- 
fore require subsidy. This can more or less significantly affect the 
choice of a carrier for a local service award where the minimization of 
subsidy needs is deemed of sufficient importance. Furthermore, in few 
cases has the Board departed from its general policy of authorizing only 
one local service carrier over a specific route.** 





31 Not only were the local service carriers’ operations seen as not hurting the 
trunkline group, their introduction was expected to increase trunkline traffic by 
creating air-mindedness in the hinterlands and by bringing passengers into terminal 
airports for connections with trunkline flights. See Southwest Airways Company 
Renewal Case—United Suspension Case, (1952), (15 CAB 61). 

32 As previously noted, originally all local service certificates of convenience 
and necessity were issued on a temporary basis, i.e., for a stated number of years. 
This was in explicit recognition that the type of service to be rendered thereunder 
was experimental in nature. While the Board at that time did not indicate precisely 
what it would look for in determining when such operations were to be up-graded 
from “experiments” to a firmer footing, there was at least a presumption that 
economic self-sufficiency (or the close approach thereto) would be one of the criteria 
to be used. It is interesting to note in passing that the Board has now made perma- 
nent most local service carrier certificates without having this part of the industry 
even remotely approach economic independence (of the Federal treasury). Without 
doubt, political pressures, the carrier needs for long-term financing through which 
they can acquire new equipment, and other similar considerations have prompted 
the recent Board actions solidifying the status of the local service carrier. But it 
would nonetheless be most interesting to examine in greater detail the earliest view 
of the local service type of air transportation in order to compare it with the pat- 
tern that now seems to be emerging. 

33 Exceptions are made only in what the Board considers to be “special” cases. 
For example, in the Erie-Detroit Service Case, Dkt. 6927, (Order Number E-10625), 
September 20, 1956. CCH Aviation Law Reporter, Paragraph 21,991, duplicate serv- 
ice by Mohawk Airlines and Allegheny Airlines was authorized by the Board 
between Erie, Pennsylvania and Detroit, Michigan. In promoting duplicate service 
the Board held that the public benefits would outweigh any disadvantages which 
might occur. It was pointed out that duplication would occur only on the Erie- 
Detroit portion of each carrier’s routes and that this limited amount of duplication 
was seen as not violating the Board’s policy of limiting subsidized local service for 
a given market to a single local service carrier. 
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Overall, the Board has followed a continuing policy of granting 
route extensions and related authorizations to local service carriers in 
the hope that it will make them better able to attain economic self- 
sufficiency and at the same time offer improved service to the traveling 
public.** Primary considerations for the Board remain the effects of 
each authorization on the subsidy needs of the carrier, with the result 
that, other things being equal, a new authorization goes to the carrier 
which can provide the service for the smallest addition to its subsidy 
bill, or, presumably, for the largest decrease in existing subsidy pay- 
ments. Public benefit to be derived, integration of a route authoriza- 
tion with a carrier’s existing route structure, “need” for the additional 
route extension, and type and quality of service the carrier is capable 
of performing all come in for mention; but, by and large, subsidy 
considerations are seen as governing. 

In several cases involving route authorizations where the applicants 
were both trunkline and local service carriers the Board has followed 
a policy of authorizing local service carriers where the routes were 
determined to be mainly of a “local service nature.” This has even 
been true in certain cases where the Board has felt that the cost to the 
government may be greater if a local service carrier is authorized 
rather than a trunkline, but that local service operation should none- 
theless be permitted because it alone would provide increased and 
improved service and best develop the market. The local service carrier 
is still expected to meet the needs of the smaller communities more 


adequately and thus be able to generate the maximum traffic over 
the routes.*® 

In at least two unique decisions in the recent past the Board has 
placed a local service carrier in competition with a trunk carrier. In 
the Southwest Airways Renewal Case,® various points in California 





84 See Quad Cities-Twin Cities Case, Dkt. 7192, (Order Serial Number 
E-11067), February 27, 1957. CCH Aviation Law Reporter, Pragraph 22,028. Also 
Erie-Detroit Service Case, Supplemental opinion on Reconsideration, Dkt. 6927, 
(Order Serial Number E-11010), February 6, 1957. CCH Aviation Law Reporter, 
Paragraph 22,020. Lima-Detroit Service Case, Dkt. 7489, (Order Serial Number 
E-10960), January 18, 1957. CCH Aviation Law Reporter, Paragraph 22,001. 

35 See Route No. 106 Renewal Case Supplemental Opinion, Dkt. 6050, (Order 
Serial Number E-9292), June 10, 1955. CCH Aviation Law Reporter, Paragraph 
21,844: Ozark Certificate Renewal Case—Supplemental Opinion, Dkt. 5988, (Order 
Serial Number E-9292), June 10, 1955. CCH Aviation Law Reporter, Paragraph 
21,844: Panama City, Florida—Atlanta Investigation, Dkt. 7233, (Order Serial No. 
E-10332), May 29, 1956. CCH Aviation Law Reporter, Paragraph 21,969.01. Also 
American Airlines, Inc.—Chicago-Detroit Route 7 Local Service Case, Dkt. 6411 
et al, (Order Serial No. E-8975), February 28, 1955. CCH Aviation Law Reporter, 
Paragraph 21,804. This latter case, among others, illustrates that the trunklines 
frequently are not unhappy to relinquish parts of their route structure to local 
service carriers when the route is not profitable for the former. American Airlines 
volunteered to give up its several intermediate points between Detroit to Chicago 
to a local service airliner in this proceeding. This case also indicates that local serv- 
ice carriers can provide better service for the communities along such routes than 
can a carrier which is long-haul oriented. After succeeding to this route North 
Central Airlines offered much more frequency to the points served than had Ameri- 
can—partly by using smaller aircraft—and partly because of its ability and inclina- 
tion to specialize in this type of operation. 

86 Southwest Airways Renewal Case, Dkt. 6508, (Order Number E-9592), 
September 27, 1955. CCH Aviation Law Reporter, Paragraph 21,872. 
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which had been served by Southwest, following suspension of United 
Air Lines’ rights to serve them, were re-certificated to United to allow 
it to offer competitive services. The Board felt that United’s restriction 
could be removed because these points needed additional service and 
because the traffic had become such as to support service both by the 
trunkline and the local service carrier. The Board specifically stated: 


“,.. Two new elements, when considered together with the matters 
weighed by the Examiner, have inclined us to reinstate United. The 
first is the enactment of section 401 (e) (3) of the Act, which may 
be taken as reflecting a legislative finding that local service air 
carriers are generally past the experimental stage and are to be 
recognized as an established part of our national air transportation 
system. From this it follows that certain Board actions which were 
warranted during the earlier phases of local service carrier evolu- 
tion may require re-examination to determine whether they are ap- 
propriate when the local service carriers’ survival is assured. While 
suspensions of pre-existing trunkline certification at points served 
by local service carriers may still be required for various reasons 
in particular cases, such suspensions as are before us now repre- 
sented at least in part promotional devices to assist the local service 
carriers in establishing themselves, and were avowedly temporary 
in nature.37 


This statement seems to indicate that since local service carriers are 
now to be viewed as a permanent part of the national transportation 
scene, changes might be in order in local service authorizations and in 
the nature of route restrictions and extensions. It can perhaps be 
expected that the Board will now be less prone to “protect’’ the local 
service carrier in view of their new status. But this is not yet certain 
and can only be determined with the passage of time. 

Another recent decision of the Board in the Syracuse-New York 
City Case,38 installed Mohawk Airlines as a competitive carrier to 
American Airlines in offering non-stop service over the Syracuse-New 
York route segment. It was pointed out by the Board that since Ameri- 
can serves this area as part of a transcontinental route, the local haul 
nature of the market had largely been neglected and hence required 
the authorization of a local service carrier to develop it adequately in 
the public interest. For the sake of analytical completeness (and in 
fairness to the Board), it is also important to note that the Board did 
not view its decision in this case as precedent-setting. In its words: 


There has been a great deal of discussion as to whether the Syra- 
cuse-New York route should properly be characterized as a typical 
local service or trunkline route and whether an award of non-stop 
rights to Mohawk would be contrary to the Board’s long-standing 
policy applicable to local service carriers. .. . In reaching a decision 
in this case we fail to find any need for labeling the Syracuse-New 
York route as reserved exclusively for either a local service or a 





37 Southwest Airways Renewal Case, CCH Aviation Law Reporter, Paragraph 
21,872.03 (italics added). 

38 Syracuse-New York City Case, Dkt. 6179, (Order Serial Number E-11178), 
March 27, 1957. CCH Aviation Law Reporter, Paragraph 22,035. 
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trunkline carrier. Nor do we believe our decision herein should be 
viewed as a landmark case which reverses, modifies or changes the 
essential characteristics of the local service concept heretofore 
developed by the Board.39 


Turning now to the regulation of competition between trunkline 
carriers in the post-war period the Board, as stated above, has generally 
held that it has adhered to the policies enunciated by it in previous 
periods. However, with this segment of the industry having become 
stronger, more mature and economically more sophisticated with the 
passage of time, the Board has been faced with specific competitive 
problems so complex that earlier causes of action come to take on an 
aura of simplicity by comparison. 

The maturity of the trunkline carrier group is evidenced in several 
ways, each of which complicates the Board’s task of promulgating and 
rationalizing its regulatory decrees. For example, the subsidy require- 
ments of the trunkline carriers (individually and as a group) have 
dropped steadily and sharply in recent years.*? This makes it more 
difficult for the Board to decide competitive issues principally on the 
basis of cost to the government, since the Board apparently sees the 
possibility that the government may be required to foot the bill of a 
competitive action (as a result of a carrier’s being forced back onto 
the subsidy rolls) as quite remote. 

In the recent cases where new competition has been widely author- 
ized between trunk carriers, it is impossible to ascertain the exact role 
that the growing independence of the more “successful” trunk carriers 
has played in the Board’s decisions. But it is obvious from a careful 
reading of these decisions, particularly in the light of previous state- 
ments of policy, that the background of sustained, subsidy-free perform- 
ance on the part of many of the trunklines that have now been more 
effectively paralleled, has actually had much to do with the fact that 
they were paralleled. 

The Board’s “new” outlook, brought about by changing subsidy 
conditions and the increased financial independence and maturity of 
the trunk group of carriers, has produced more loosely regulated com- 
petition where competition between trunk carriers was at issue. For 
example, in the recent past the Board has promulgated a number of 
decisions supporting this thesis and having long-run implications for 
Board policy as well as far-reaching effects upon the United States air 
transportation system. For purposes of discussion and analysis, it is 
possible to separate the cases into several general categories: (1) situa- 
tions where competition between Big Four trunkline(s) and other 
trunkline (s) was at issue; (2) cases where competition between two 
or more Big Four carriers was at issue; and (3) cases in which compe- 





39 Tbid., Paragraph 22,035.02. 

40 It is anticipated that the close of the government’s fiscal year 1958 will find 
all of the twelve trunkline carriers off subsidy entirely as far as domestic operations 
are concerned. Indeed, all but one trunk carrier have been unsubsidized for the past 
several years. (This is not to say that all trunk carriers save one have shown profits 
for each of the past few years.) 
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tition between two or more smaller trunklines was the problem. (Of 
course, certain of the broader cases require the Board to consider more 
than one of these classes of inter-trunk carrier competition.) * 

The Southwest-Northeast Case* is a typical example of the Board’s 
most recent view of competition between Big Four and other trunk 
airliners.“ In this decision, where much new and additional competi- 
tive air service was authorized between cities in the Northeastern and 
Southwestern United States, the Board explicitly cited as its prime 
objective in selecting the recipients of the awards the strengthening 
of smaller trunklines. In choosing to improve the position of these 
smaller trunklines rather than add to (or leave) the route structures 
of any of the Big Four carrier parties, the Board said that their actions 
would— 


“. . . so strengthen the smaller trunks as to insure that they will 
in the future be able to continue operations without subsidy even 
during periods of economic adversity. .. .” 


The Board also said— 


“It is vital, in our opinion, to so develop the national air route 
structure as to tend to decrease rather than increase the gap 
between the relative size of the Big Four carriers and the smaller 
trunks.” 


In further justification of its policy to strengthen the smaller trunks, 
the Board stated explicitly that— 


“,.. to create a greater unbalance in carrier size (would) thereby 
adversely affect the ability of the smaller trunks to compete effec- 
tively in markets which they serve with the larger carrier. (The 
Board believes) that the benefits to be derived from effective com- 
petition will be spread to a greater number of cities if the size 
disparity between the smaller and larger carriers is reduced. ... To 
the extent that we choose a small trunk instead of a Big Four 
carrier to provide a needed new service . . . we enlarge the small 
carrier’s opportunity to render effective competitive service in 
other markets which they are already authorized to serve... . 


And further— 


“As the smaller carriers’ route systems are strengthened they will 
be in a better position to experiment with the provision of low cost 
transportation.” 





41 The so-called “Big Four” carriers are American, United, TWA and Eastern. 
The remaining trunkline carriers are Braniff, Capital, Continental, Delta, National, 
Northeast, Northwest and Western. 

42 Southwest-Northeast Case, Dkt. 2355, (Order Serial No. E-9758), Novem- 
ber 21, 1955. CCH Aviation Law Reporter, Paragraph 21,892. 

43 Other cases in this “series”: New York-Chicago Service Case, Dkt. 986, 
(Order Serial No. E-9537), September 1, 1955. CCH Aviation Law Reporter, Para- 
graphs 21,865, 21,876. Denver Service Case, Dkt. 1841, (Order Serial No. E-9735), 
November 14, 1955. CCH Aviation Law Reporter, Paragraphs 21,877, 21,917. New 
York-Florida Service Case, Dkt. 3051, (Order Serial No. E-10645), September 28, 
1956. CCH Aviation Law Reporter, Paragraph 21,993. Florida-Texas Service Case, 
Dkt. 5701, (Order Serial No. E-10635), September 21, 1956. CCH Aviation Law 
Reporter, Paragraph 21,992. 
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In addition to the considerations cited above for the Southwest-North- 
east Case, the Board in this decision also made two other noteworthy 
observations having particularly important implications as to its policy 
with respect to the extension of competition between trunk carriers 
of diverse sizes. First, the financing and costly operational problems 
to be faced by the smaller trunks as they enter into the re-equipment 
program necessary to compete in the jet era were cited as further 
reasons to reduce the size and “opportunity” disparity between them 
and their larger brethren.** Secondly, the question of the diversion of 
revenue was relegated to a subordinate role in determining the need 
for and choice of a competing carrier, largely because “we (the Board) 
are no longer faced with the problem of heavy subsidy support for our 
trunkline carriers—which was a factor which necessarily inhibited the 
award of competitive services and, at an earlier date, made the question 
of diversion of particular importance.”* 

It may be of more than passing interest to note the line of develop- 
ment of the Board’s recent viewpoint towards competition between 
trunkline carriers of greatly different size as expressed in this series of 
cases. In the New York-Chicago Service Case the Board seemed to be 
feeling its way along, not quite certain if it were laying down a strong 
general policy for itself or not. This decision is characterized by state- 
ments of the following sort: 


“We believe that the services we are authorizing for Capital are 
typical of the kind of service especially suitable for operation by a 
regional carrier, and will contribute substantially to the strength- 
ening of Capital’s system, an objective which we consider of great 
importance in perfecting the route structure of the nation... 
Capital . . . is not one of the larger trunkline carriers . . . and 
requires additional opportunity for growth in order to insure that 
it will remain on a subsidy-free basis . . . Capital has a greater 
need than the other applicants. . . . While the Civil Aeronautics Act 
seeks the development of a sound national system, and not the 
advantage of an individual carrier as such, we find that this case 
is one where the strengthening of an individual carrier is required 
for the sound development of the national system of which it is a 
part.” 


The strengthening of the individual carrier seems to have high 





44 The recognition of the financial difficulties possibly to result from the inaugu- 
ration of jet-age operations (as in the Northeast-Southwest Case) may appear hard 
to reconcile with the Board’s later turn-down of the airlines’ plea for a 6% fare 
increase. Actually, the two expressions of the Board’s attitude might be reconciled 
if it believes that a fare increase would now drive away passengers to such an 
extent that profits would be lowered. (This would mean, in economic terms, that 
the price elasticity of demand for air transportation service was seen to be elastic 
in the range of prices under consideration.) In fact, the Board has not made this 
observation explicitly. 

45 Possibly to assure that no one mistook its statement on diversion to mean 
it was relaxing (or discarding) this criterion to the extent, say, of permitting 
much freer entry on heavily travelled routes, the Board quickly added that “. . . this 
does not mean, of course, that we are now free to authorize unlimited competition, 
for an excess of competition can bring uneconomic conditions and jeopardize the 
development of that sound system of air transportation which is the ultimate 
objective of the Act.” 
















priority in this proceeding while the remodeling of the air transporta- 
tion system has not yet loomed so large. 

In the second of these cases, the Denver Service Case, much the 
same in tone, although the language is perhaps a bit more broad in 


its sweep: 
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“Some of the major benefits resulting from sound competition are 
increased frequency of service, improved service, choice of equip- 
ment, choice of carrier, data available to a state and greater gener- 
ation of traffic ... United and TWA have consistently done a better 
job in developing traffic under the stimulus of competition than 
they have while operating under monopoly conditions.” 


And with respect to the two smaller trunklines awarded extensions 
in the decision: 


“, .. Western is the smallest of the non-subsidized trunk lines and 
its award of this route would strengthen its regional system. West- 
ern provides air service to a number of small communities which 
produce less revenue than the expenses involved in serving them. 
It is obvious ... that the vast majority of Western revenues are 
derived from a few high-density routes which must subsidize the 
unprofitable services to the small communities. . . . Continental’s 
lack of size is demonstrated by the fact that it is the only trunkline 
carrier which does not serve one of the leading 100 passenger-mile 
markets. In revenue ton-miles flown it carries less than one per cent 
of the trunkline total, and its total non-mail operating revenues 
amount to only 1.19 per cent of the industry total. In traffic density 
per route mile, Continental ranks lowest among the domestic trunk 
lines, and it also has the shortest average length of passenger haul 
of any of the applicants in this proceeding. The extension of Conti- 
nental’s route from Denver to Los Angeles and from Kansas City 
to Chicago, would for the first time, give it access to the high 
density travel market.” 


In the third case, the Southwest-Northeast Service Case, the Board 
at the outset declares its basic objective to be most general: 


“This case is the third in a series of major area route cases in 
which the Board is reappraising important portions of the national 
air route structure.” 


The decision further goes on to say, as noted above — 








“It is vital, in our opinion, to so develop the national air route 
structure as to tend to decrease rather than increase the gap be- 
tween the relative size of the Big Four carriers and the smaller 
trunks. ... Our objective is so to strengthen the smaller trunks as 
to insure that they will in the future be able to continue operations 
without subsidy even during periods of economic adversity. ... We 
cannot ignore the fact that substantial route awards to the larger 
carriers would tend to create greater unbalance in carrier size, 
and thereby adversely affect the ability of the smaller trunks to 
compete effectively in markets which they jointly serve with the 
larger carriers. We believe the benefits to be derived from effective 
competition will be spread to a greater number of cities if the size 
disparity between the smaller and larger carriers is reduced.” 
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The next two decisions in this series of cases that now stand at five 
were the Florida-Texas Service Case and the New York-Florida Case. 
These decisions have served largely to echo the sentiments expressed in 
the statements in the earlier cases as just outlined. 

With respect to direct, major competition between two or more 
of the smaller trunklines, the Board has seemed reluctant to authorize 
such duplication of services except upon fairly strong showing that 
the resulting diversion will be small and will not affect the paralleled 
carrier in any seriously detrimental way.*® The Board may also permit 
duplication of service by two smaller trunklines where the duplication 
occurs only over a comparatively small portion of one or both carriers’ 
total long-haul routes and where the duplication is necessary to afford 
both entry to the primary long-haul markets of the country.*? 

In short, the Board permits competition between smaller trunklines 
to materialize only where the routes are seen by it to be strong enough 
to support the operations of all franchised carriers or where such com- 
petition emerges as a result of some other objective of the Board which 
inevitably results in such duplicated service. 

Finally, it is necessary to examine the Board’s attitude with respect 
to competition between Big Four carriers in the post-war period. Im- 
mediately after the war and for some time thereafter the Board was 
confronted with the problem of permitting Big Four carriers to com- 
pete with each other only over a comparatively few heavily travelled 
long-haul routes, usually a part of a transcontinental route one or more 
of them already had in one form or another. While taking into account 
such ‘“‘conventional” factors as the public convenience issues, the prof- 
itability of the route, the need for “realignment” of an applicant’s 
route structure, etc., the selection of a carrier, where the traffic was 
thought to warrant such new competition, was generally correlated 
quite closely with the magnitude of the additional cost to the govern- 
ment (or reduction of such cost) in the form of subsidy which would 
result from the award. In reality, the Board’s actions placing Big Four 
carriers in direct competition with each other from the time when the 
“grandfather” certificates were issued until the 1950’s, almost always 
took the form of permitting non-stop operations between points al- 
ready served on a given route, but not on a non-stop basis.*® In other 





46 For example, in the New York-Florida Case, Northeast Airlines and National 
Airlines were placed in competition with each other (and with Eastern Air Lines) 
after a finding that the route could support all the carriers adequately. See also 
New York-Chicago Case. Frequently a long-haul restriction will be placed on one 
or more of the competing carriers, partially to assure the “proper” competitive 
balance between them over a route. This was true in the award to Northwest Air- 
lines of a Chicago-New York segment in the New York-Chicago Case. 

47 An illustration of this would be the Southwest-Northeast Service Case in 
which Braniff Airways, Delta Air Lines, and Capital Airlines were placed in com- 
petition with other carriers and themselves between various points, including New 
York and Washington and intermediate cities. 

48 For example, prior to the decision in American Airlines, Inc., et al., Con- 
solidation of Routes, (1946) (7 CAB 887), both American Airlines and United 
Airlines had coast-to-coast routes, although they differed in the requirements for 
stopping en route between various cities. In this proceeding, the Board permitted 
the “consolidation” of certain of these carriers’ routes so as to permit new non-stop 




















REGULATION OF COMPETITION 431 


words, almost without exception no Big Four carrier in this period 
received an entirely new route or major route extension which placed 
that carrier in direct competition with another Big Four carrier. 

In the recent past the Board has continued to inaugurate new com- 
peting Big Four service largely by permitting existing routes to be 
consolidated or by authorizing non-stop flights to be made between 
cities where intermediate stops had previously been required. There 
are, however, two particularly noteworthy exceptions to these methods 
of putting Big Four carriers into new competition with each other. 
First, in the Reopened Milwaukee-Chicago-New York Restriction 
Case, the Board established ‘TWA as an additional carrier (to United 
among the Big Four) providing non-stop service between New York 
and Cleveland, subject to a long-haul restriction. 


In its decision the Board said: 


“.. . we find that additional New York-Cleveland non-stop service 
should be authorized, subject to a long-haul restriction and that 
TWA should be selected to provide the additional service. Our 
action herein is motivated in large part by the need demonstrated 
on this record for improved service between Cleveland and Western 
points, and for improvement of TWA’s route pattern.,’’5° 


This emphasized language with reference to a Big Four carrier is 
notable for its uniqueness at this stage in the development of the 
United States air transportation system. Such a remark with reference 
to a Big Four operator has seldom been found in Board decisions in 
recent years. It is not clear just what significance it has for the 
future of our certificated air transportation network. Suffice it to say 
that not since this decision has the Board explicitly stated it was grant- 
ing a new or enlarged authority to a Big Four carrier in order to 
improve its route pattern.®! 





services which placed them in more direct competition with each other. (In so 
doing the Board cited, among other things, “improvements of schedules and oper- 
ating efficiency,” and “administration savings.”) Also, as a result of this proceed- 
ing, American, the only carrier up to that time with non-stop Chicago-Washington 
authorization was duplicated in such service by Capital, United, and TWA. The 
technique used was to permit route “consolidation” and the latter two carriers were 
subjected to long-haul restrictions on such flights. Again, in this decision TWA 
and United were placed in competition with each other in Chicago-Boston non-stop 
service through the same device—also with long-haul restrictions applying to both 
authorizations. 

In the decision United Air Lines, Inc., Detroit-New York and Detroit-Allen- 
town Non-Stop Operations, (1947) (7 CAB 781), the Board authorized United to 
parallel American’s non-stop Detroit-New York service by eliminating the require- 
ment to make stops between the two cities. 

49 Reopened Milwaukee-Chicago-New York Restoration Case (Cleveland-New 
York Non-stop Service) : Dkt. No. 1789, et al., (Order Serial No. E-9538), Septem- 
ber 1, 1955, CCH Aviation Law Reporter, Paragraph 21,866. 

50 Italics added. 

51 The author believes it is a different thing for the Board to grant a Big Four 
carrier a substantial new segment for the purpose (in part) of improving its 
routes (as in this extension of TWA from Cleveland to New York) than it is for 
the Board to grant new authority to a Big Four carrier in order that it may better 
be able to compete with another Big Four carrier for long-haul traffic. An illustra- 
ticn of the latter is to be found in the New York-Florida Case where United and 
TWA were permitted to serve Boston, New York and Washington (and inter- 
mediate points between) on the same flicht pursuant to a rather severe long-haul 
restriction. The purpose of this grant was to afford the carriers “. . . the ability 
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The second recent major exception to the general Board policy 
and method with regard to authorizing or permitting new competition 
between Big Four carriers is to be found in two parts of its decision 
in the Denver Service Case. In one part American Airlines was granted 
a substantial extension to its routes in order to permit it to offer com- 
petitive non-stop service to United and TWA between Chicago and 
San Francisco/Oakland. In making the award the Board said: 


“... this market is of sufficient size and importance to justify an 
effective service by a third transcontinental carrier. . . . We will 
therefore authorize American to operate directly between Chicago 
and San Francisco/Oakland. . . . We are cognizant that this action 
will give American entry into a highly lucrative market, and that 
this carrier’s vigorous participation will result in substantial diver- 
sion from United and TWA. Nonetheless, we find that the public 
need for this additional competitive service and the benefits that 
will flow therefrom outweigh the factor of diversion from other 
carriers.” 


Also in the Denver Service Case, the Board, in adding Denver to 
TWA’s transcontinental routes and Kansas City to United’s transcon- 
tinental routes created additional competition between these Big Four 
Carriers over a number of new segments. Prior to this decision Denver 
and Kansas City were the private preserves of United and TWA re- 
spectively, as far as transcontinental traffic was concerned. They had 
no transcontinental competition at either of these points to which 
they offered service. 

In putting each of these Big Four carriers into the stronghold of 
the other, the Board found that each of the two points needed and 
deserved competitive transcontinental service to afford the cities more 
one-plane service to more points, to stimulate growth of coach services, 
to make possible more frequent and more convenient schedules to the 
large coastal cities to the east and west, etc. No promotional objective 
is made evident insofar as the specific strengthening of one or the other 
of the carriers’ route structures is concerned.” 





to combine traffic to and from major east coast cities (which) will better enable 
United and TWA to provide the increased frequencies of service necessary to 
satisfy the cities’ long-haul needs, as well as (enable them to) compete more effec- 
tively with American for such traffic.” 

In short, the potential impact upon the air transportation system and industry 
is very different if the Board intends to continue “improving” even Big Four car- 
riers’ routes than it is if the criteria for route extension of these carriers is on 
other more basic, and less promotional grounds. 

52 In granting the United and TWA awards, the Board took care to minimize 
the diversionary effects of the new Big Four service on the smaller, regional trunk- 
lines serving the area by placing restrictions on each of the carriers’ new services 
into Denver and Kansas City. But with respect to the diversionary effect upon each 
other of these “mirror image” authorization, the Board stated— 

“,.. it is clear that United’s services will have no substantial adverse 
effect upon TWA, since TWA’s diversion from United at Denver and 
United’s diversion from TWA at Kansas City tend to offset each other.” 

This is a most curious statement in that it stands alone, without any substan- 
tiation at all of the notion that the diversionary effects would be cancelling. Of 
course, this might well be the case as far as the number of passengers to be carried 
(or passenger-miles produced) is concerned. But the effects on net income might 
be far different as a result of the added costs incurred in providing service to an 
additional community. The increase in fixed (station, promotional, etc.), costs is 
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The contrast is quite evident between the words and rationaliza- 
tions employed in the Denver Service Case with respect to the Big Four 
authorizations and those used in giving TWA non-stop authority 
between New York and Cleveland. In the former case there is present 
the strong implication that the Board is really not too concerned about 
revenue diversions from any of the Big Four carriers in view of their 
self-sufficient position at that time. 


The implication in this respect in the Denver Service Case is more 
explicitly recognized in other recent decisions of the Board in which 
competition between Big Four carriers has been introduced or sub- 
stantially changed by means of the granting of non-stop authority or by 
permitting a consolidation of existing routes. In the Louisville-New 
York Non-Stop Investigation, the Board, after deciding that non-stop 
service between the two points was required and justified, the Board 
decided to permit all three Big Four applicants (American, Eastern 
and TWA), to offer the non-stop service. It did so in the following 
words: 


“Each of the carriers here involved has been economically self- 
sufficient for many years, and each has a strong and lucrative route 
pattern developing substantial volumes of traffic. Therefore, there 
is no longer any need for protecting any one of these carriers from 
the competition of the other in their market. ... To grant only one 
of the carriers such (non-stop) authority would disrupt the present 
competitive balance wherein each carrier is in a position to provide 
Louisville-New York service with one stop. Since the economics 
of the situation now appear to justify non-stop operation in this 
area, we conclude that each carrier should be placed on an equally 
competitive footing. . . .”’54 


Again, in its decisions in Tucson Airport Authority®™ and the East- 
ern Route Consolidation Case,** the Board made route awards placing 
Big Four carriers in competition with one another without specifically 
mentioning the strengthening of the routes of any such carrier as an 
objective. In the first of these cases the Board gave as its reasons for 
placing TWA into Tucson alongside American “... the (impressive) 





fairly obvious, given the reasonable assumption that no decrease in such costs will 
occur at the “old” station. (Indeed, at least the promotional type of cost could be 
expected to rise at the “old” station with the advent of the new competition.) Less 
obvious, but nonetheless reasonably to be expected are the increased costs arising 
from the increased aircraft time and operating expenses associated therewith which 
arise from the necessity to add another point to the system and the schedule. 

The Board’s apparent lack of understanding of these relationships between 
costs and revenues is somewhat surprising. 

53 Louisville-New York Non-Stop Investigation, Dkt. No. 7253); (Order No. 
E-9540) September 1, 1955, CCH Aviation Law Reporter, Paragraph 21,868. 

54 It is interesting to note in passing that in the Louisville-New York Non-Stop 
Investigation the Board refers to TWA’s route pattern as being “strong and lucra- 
tive” while in the Reopened Milwaukee-Chicago-New York Restriction Case it 
grants TWA a substantial addition to its system in order to afford it needed “im- 
provement in its route pattern.” The contrast between these two views of TWA’s 
position in the industry is heightened by the fact that both of the decisions referred 
to were issued on the same day. 

55 Tucson Airport Authority, Dkt. No. 5564, (Order No. E-10487), July 27, 
1956, CCH Aviation Law Reporter, Paragraph 21,977. 

56 Hastern Route Consolidation Case, Dkt. No. 3292, et al.: (Order No. 
E-11184), April 1, 1957,,CCH Aviation Law Reporter, Paragraph 22,037. 
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improvements in air service which will flow from TWA’s service” such 
as greatly increased one-carrier service to other cities, the availability 
of substantially more tourist service, the lowering of fares to certain 
points through less circuitous routings, and, finally, the provision of 
competitive schedules which “will help develop additional traffic for 
Tucson.”” With respect to diverson of revenues from American, the 
Board held that “whatever actual reduction in revenues may be experi- 
enced . . . will not seriously affect that carrier, and will be justified by 
the benefits accruing to the travelling public.” 

In the second case the Board expresses its feelings in much the same 
way while granting, in effect, non-stop authority to two Big Four 


> 


carriers who will be competing with a third such carrier— 


“|. . the equalization of competitive opportunity holds the greatest 
prospect, in our estimation, for the development of this segment’s 
ultimate traffic potential. The proper competitive spur can be pro- 
vided by authorizing both Eastern and American to serve more 
effectively a route which they are both already serving.” 


Once again the Board is introducing competition in order to pro- 
vide the public with a better service rather than to strengthen routes. 
Also, the Board again seems to feel that with the Big Four financially 
independent of the public treasury, it can put such carriers into 
competition with each other much more freely than it formerly could 
and much more freely than it still can introduce competition when 
any other class of carrier is concerned.** It remains to be seen if the 
Board will carry its present doctrine to its ultimate conclusion. If so, 
it may be expected to begin creating competition for its own sake any 
time government support is not seen to be required by the carriers 
involved. 

In the following sections of this paper certain specific problems 
which have faced the Board will be discussed in order to gain further 
insight into its changing attitudes toward competition and its use to 
foster development of the United States air transportation system. 
Problem areas to be considered include airline merger and acquisition 
of control, price and service competition, and the non-scheduled air- 
line question. 





57 In the Eastern Route Consolidation Case the Board used this sort of lan- 
guage on this point: “We recognize that the addition of two carriers to this market 
will have a diversionary effect upon TWA. It should not ... however... impair 
TWA’s ability to conduct its operation economically and profitably. . . . Surely 
there is no question here of needing protection for Eastern, for that carrier is 
fully capable of withstanding the diversion that will result from the competitive 
service.” 



























CREATING COMPETITION 
AMONG AIRLINES* 


By SAMUEL B. RICHMOND 


Associate Professor of Economics and Statistics, 
Graduate School of Business, Columbia University 


EGINNING with the New York-Chicago Case, decided in Septem- 

ber, 1955, the Civil Aeronautics Board has, by a series of decisions 
since that date, awarded route extensions that broadened the route 
systems of all of the domestic trunkline carriers to a greater or lesser 
extent. In many of these route awards, selected carriers were authorized 
to operate over routes already served by other carriers. The competitive 
aspects of these awards of parallel routes are the subject of this paper. 


Reasons for CAB’s Creation of Competition 


This increase in the amount of direct competition among the air- 
lines was the result of a conscious and expressed policy of the Board 
under the assumption that it is not necessary to support monopoly in 
order to protect existing carriers and that competition between carriers, 
where the traffic is adequate to support the competing carriers, is in 
the public interest. This has been specifically stated by the Board. 


“... competitive air service offers greater assurance that the public 
will receive the quality and quantity of air service to which it is 
entitled.””4 

“We are no longer faced with the problem of heavy subsidy support 
for our trunkline carriers—which was a factor which necessarily 
inhibited the award of competitive services and, at an earlier date, 
made the question of diversion of particular importance. On the 
contrary, there has been a remarkable growth in the strength of 
many of our trunkline carriers, and the markets which they serve. 
This presents a greater opportunity than has existed heretofore for 
the establishment of competitive services. This does not mean, of 
course, that we are now free to authorize unlimited competition for 
an excess of competition can bring uneconomic conditions and 
jeopardize the development of that sound system of air transporta- 
tion which is the ultimate objective of the Act. But it does mean 
that in sizeable markets with promising traffic potential we have 
greater freedom to introduce or enlarge competitive service to 
insure the full development of those markets without burdening the 
Federal Treasury.’ 





* This is a preliminary report on certain of the statistical aspects of a study 
under way at the Graduate School of Business at Columbia University under a 
grant to the author from that school’s Faculty Research Fund. The final report of 
the project will be completed in 1958. The author is indebted to Mr. William A. 
Jordan, whose creative and thorough-going research assistance has been a major 
contribution. 

1 Civil Aeronautics Board Order No. E-9735, Denver Service Case, Docket No. 
1841, et al., dated November 14, 1955, page 7 (mimeographed decision). 

2 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
cue, ~ oe No. 2355, et al., dated November 21, 1955, pages 35-36 (mimeographed 

ecision). 
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“Over the years the Civil Aeronautics Board has reaffirmed its 
belief in the need for effective competition to assure the high qual- 
ity of service which regulation alone cannot provide.’ 


“Fundamental to the Act is the provision that the Board shall 
regard as in the public interest ‘Competition to the extent necessary 
to assure the sound development of an air transportation system 
properly adapted to * * * our national needs, In the application 
of this provision, along with the other relevant factors bearing upon 
the public convenience and necessity, the Board has, over a period 
of years, authorized the expansion of our air transportation system 
in such a manner as to bring more and more competitive service 
to more and more communities. In taking these actions, the Board 
has not been guided by the negative concept of determining first 
whether the existing services met minimum standards of legal ade- 
quacy. Rather the Board has been influenced, in accordance with 
its statutory mandate, by the concept that competitive service holds 
the greatest prospect for vigorous development of our national air 
transport system with the fullest improvements in service and tech- 
nological developments. Our recent decisions in the New York- 
Chicago Case and in the Denver Service Case fully reflect this 
policy.’ 


CAB Procedure for Creating Competition 


Although the Board has a legislative mandate, as cited above, to 
regard competition as being in the public interest, the Board does not 
directly create competition. It permits it. Under the Act, no carrier may 
operate without a certificate of public convenience and necessity issued 
by the Civil Aeronautics Board. (There are some exceptions, unim- 
portant for the purposes of this paper, which the Board permits under 
its exemption authority.) Therefore, there can be no competition, or, 
indeed, no service at all, without the authorization of the Board. (Ex- 
ceptions to this are only the so-called “grandfather” routes, which were 
operated before the passage of the Civil Aeronautics Act.) However, 
the service offering which actually constitutes competition comes from 
the carriers, who, as a matter of practice, once authorized, offer as little 
or as much service as their abilities and judgment dictate.5 

Thus, the Board, when it feels that there should be new or increased 
competition between two points, awards a route extension or modifica- 
tion to a selected carrier so that it may compete with the existing 
carrier or carriers. After that, the Board typically exercises no formal 
enforcement action with respect to how vigorously the new carrier 





3 Annual Report of the Civil Aeronautics Board, 1956, U.S. Government Print- 
ing Office, Washington, D. C., 1956, page 1. 

4 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
oo. — No. 2355, et al., dated November 21, 1955, page 10 (mimeographed 

ecision). 

5 Although, the Board, under Section 404(a) of the Civil Aeronautics Act, may 
enforce “adequate” service, the applicability to a situation involving a decision 
about what constitutes adequate or vigorous or effective competitive service is not 
clear. However, in the Supplemental Decision in the New York-Florida Case, Order 
No. E-10884, Docket No. 3051, et al., page 12, there is a suggestion of the possibility 
of rescinding an authorization for failure to inaugurate service which the Board 
feels is necessary. 
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competes, how effective it is, or whether it inaugurates the newly 
authorized service at all. 


To be sure, it may be and, on occasion, has been the case, that the 
Board has stimulated the offering of competitive service by posing the 
threat of an additional competitive award to. still another carrier or 
carriers, and in other cases, it has made additional awards over routes 
where the authorized service had not been inaugurated, implying that, 
had the earlier award been implemented, the subsequent award might 
not have been made. For example, Capital Airlines had been authorized 
in the Southwest-Northeast Service Case to serve between Greensboro- 
High Point and Winston-Salem, on the one hand, and northeast cities, 
on the other hand, in competition with Eastern Air Lines. Capital’s 
failure to institute this competitive service resulted in the Board’s 
authorizing National to do so in the New York-Florida Case for the 
following reason, as given by the Board: 


“As for Greensboro-High Point and Winston-Salem, the record 
indicates a considerable need for improved air service to the north- 
east cities. While we expected that our decision in the Southwest- 
Northeast Case, supra, extending Capital’s route from Washington 
to New York via Philadelphia and Baltimore, would result in an 
improved service for those cities, that result has not as yet been 
achieved. We do not believe that in this instance it is necessary or 
desirable to require the cities to wait upon the carrier’s convenience 
in inaugurating the needed new service.’ 


Capital’s subsequent inauguration of this service resulted in the rescis- 
sion of National’s authorization (before it became effective) in the 
supplemental order of the New York-Florida Case. Also, in the New 
York-Florida Case,’ the Board stated, with respect to service between 
Hartford /Springfield and the Ohio Valley cities, 


“The Examiner found correctly that Hartford should be added to 
route No. 2 as requested, in order that it be enabled to receive 
needed through service to the important Ohio Valley cities served by 
TWA. Both American and United assail the decision on the ground 
that American can now, as a result of our award in the Southwest- 
Northeast Case, supra, meet all the needs of the important Ohio 
Valley cities for Hartford/Springfield service. However, the Offi- 
cial Traffic Guide for September 1956, more than six months after 
our decision in the Southwest-Northeast Case, supra, does not show 
any direct through plane service by American between Hartford/ 
Springfield and any of the Ohio Valley points. It is clear, therefore, 
that American’s interest or ability with respect to the desired serv- 
ice is minimal and constitutes no bar to the granting of TWA’s 
application.” 


In both cases, the tool used by the Board in actuating the service was, 
as noted above, its certification authority. 





6 Civil Aeronautics Board Order No. E-10645, New York-Florida Case, Docket 
No. 3051, et al., dated September 28, 1956, page 33 (mimeographed decision). 


7 Ibid., page 39. 
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Decisions Considered in This Paper 


The cases involving competitive route awards which were decided 
between September 1, 1955, and December 31, 1956, are listed in 
Table 1.8 

This paper will describe some of the results of these decisions with 
respect to competition by presenting some of the findings of a systematic 
Statistical analysis of the decisions, the traffic levels under which the 
awards were made, the characteristics of the resulting route awards, 
and the competitive behavior of the competing carriers, both the new 
and the old. 


Besides creating a pattern of competitive routes, these decisions 
resulted in the authorization of first single-plane service for many city 
pairs which were not formerly authorized for such service. 


TABLE 1 


CASES INVOLVING COMPETITION DECIDED BY THE CIVIL AERONAUTICS BOARD 
BETWEEN SEPTEMBER 1, 1955 AND DECEMBER 31, 1956 

















Date 
Initial 
Docket No. Name of Case Decision Effective 
986, et al. New York-Chicago Service Case 9/1/55 10/31/55 
1789, et al. Reopened Milwaukee-Chicago- 9/1/55 10/31/55 
New York Restriction Case 
2190 United Restriction Case 9/1/55 10/31/55 
7253 Louisville-New York Nonstop 9/1/55 10/31/55 
Investigation 
6503, et al. Southwest Airways Renewal Case 9/27/55 11/26/55 
986, et al. New York-Chicago Case— 11/14/55 12/30/55 
Supplemental Opinion and Order on 
Deferred Applications 
1841, et al. Denver Service Case 11/14/55 12/30/55 
2355, et al. Southwest-Northeast Service Case 11/21/55 1/20/56 
5564 Tucson Airport Authority 7/27/56 9/25/56 
Application 
4294 Northwest Airlines, Pittsburgh- 8/21/56 10/20/56 
and Cleveland and Detroit Restriction 
Case 
and 
New York-Chicago Service Case— 
986, et al. (Deferred Portion of Eastern’s 
Application) 
8134, 8139, 8175 Eastern Airlines, Inc., Huntsville- 8/28/56 8/28/56 
Madison County Airport Authority 
and Southern Airways, Inc. 
5701, et al. Florida-Texas Service Case 9/24/56 12/31/56 
3051, et al. New York-Florida Case 9/28/56 12/21/56 














8 Subsequent cases will be included in the complete report of the study. 
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Definition of Single-Plane Service Authorization 


In order to study the implications of these decisions with respect 
to the specific city pairs for which new service was authorized, it was 
necessary to adopt a standard definition of what constitutes “service 
authorization” for single-plane service between two cities. In this paper, 
a pair of cities is considered to have “authorized single-plane service’”’ if: 

1. a carrier is authorized to offer single-plane service between 

the two points with circuity of not more than 15% with re- 
spect to the most direct alternative authorized routing, be 
it single-plane or connecting, or 
2. when there is no alternative routing, a carrier is authorized 
to offer any single-plane service. 
It should be noted that “single-plane service” as here used refers always 
to single-plane single-carrier service. None of the authorizations in the 
cases considered here involved interchange service. 


Competitive Awards to Most Heavily Traveled Routes 


In these decisions, the Board, in effect, peeled the top traffic-generat- 
ing noncompetitive city pairs from the top of the rankings by traffic, 
and authorized competitive service for them. At the same time, by 
virtue of these selfsame carrier route extensions, many other city pairs 
shared in the competitive authorizations. For example, in the New 
York-Florida Case, Docket No. 3051, ITIWA was authorized to offer 
service between Hartford-Springfield and Las Vegas, Nevada, two 
points which exchange very little traffic and between which neither 
TWA nor United, the original carrier, offered single-plane service in 
September, 1957. Clearly, the Board did not set out, purposely or 
deliberately, to create competition between these two points. It resulted 
from the fact that, for other purposes, Hartford-Springfield was added 
to TWA’s route which previously contained Las Vegas. 

In much the same way, many of the city pairs which received their 
first authorizations for single-plane service, received these authorizations 
as a result of route awards that were made for other reasons. In these 
cases, there was no clear need for the service in terms of large volumes 
of traffic waiting to be served, the Board did not specifically and pur- 
posively authorize the new service between those city pairs, and the 
carrier will probably not offer the service for some time, if at all. An 
illustration of this is found in the Tucson Airport Authority Case, 
Docket No. 5564, where TWA was authorized to offer single-plane 
service between Tucson, Arizona and many other cities on "TWA’s 
route No. 2, including, say, Reading, Pennsylvania, for which city 
pair, single-plane service was certainly not an issue in that case. 

However, the primary objective of many of the route awards was 
the authorization of competitive service for selected city pairs which, 
in the judgment of the Board, needed and justified competitive service. 
These are typically heavily traveled routes. The Board has indicated 
that the volume of traffic, both actual and potential, traveling between 
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these cities was an important factor in its decisions to award the com- 
petitive routes. 


“In our judgment, the size and potential of the New York-Detroit 
market will now support three turnaround services rather than 
merely one heretofore operated by American. Thus, the record 
shows that in this area the New York-Detroit market is exceeded 
only by the New York-Chicago market, and yet American is the 
only unrestricted operator between New York and Detroit. The 
much smaller New York-Cleveland market has two turnaround 
services. Furthermore, the New York-Detroit market increased by 
86 percent from 1949 to 1954. Under such circumstances, we have 
no hesitation in finding that the New York-Detroit market will 
support two additional turnaround services.’’? 

“As previously indicated, we agree with the Examiner’s con- 
clusion that a competitive air service should be established between 
Dallas/Ft. Worth and the Northeast and that Memphis and Nash- 
ville should be served as intermediate points on this route. The 
predominant purpose of this new route is to provide a new service 
competitive with American between Dallas and Ft. Worth, on the 
one hand, and New York and Washington, on the other hand. In 
1954, there were over 86,000 passengers exchanged between these 
cities; the New York-Dallas/Ft. Worth segment alone was, in 
terms of revenue passenger miles, the largest noncompetitive mar- 
ket in the country.” 

“We shall also authorize American to provide service to Colum- 
bus on a routing through Pittsburgh to New York. The Columbus- 
New York market was 69th among the first 100 pairs of points, 
ranked by passengers, and is one of the top markets in which there 
is now no competitive service available.’”’!1 

“The question remains, of course, as to just how large a market 
need be before it will support competition or additional competition. 
No ready formula is available for this purpose; the decision must 
turn upon all the surrounding facts and circumstances. This has 
been true in the past and must continue to be true under our 
statute. But with the establishment of the larger domestic trunkline 
carriers on a firm subsidy-free footing, and the great growth and 
potential in existing markets, we feel warranted in enlarging com- 
petitive service in the manner authorized in this proceeding.”?2 

“Where the markets are of sufficient size and importance to 
warrant a new service, and such service is shown to be economically 
feasible and consistent with the overall development of a sound air 
transportation system, the benefits of a fully competitive service 
by Northwest will not be withheld from the traveling public merely 
because Capital may be rendering adequate service within the legal 
minimum specified by Section 404(a) of the Act.’’13 

“In decisions handed down since June 380, 1955, the Board in- 
creased competition on the trunkline routes. At the time of the 
final decision of the first of the trunkline-area cases, approximately 











® Civil Aeronautics Board Order No. E-9537, New York-Chicago Case, Docket 
No. 986, et al., dated September 1, 1955, pages 7-8 (mimeographed cecision). 

10 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
Case, Docket No. 2355, et al., dated November 21, 1955, pages 9-10 (mimeographed 
decision). 

11 Jbid., page 31. 

12 Jbid., page 36. 

18 Civil Aeronautics Board Order No. E-10550, Northwest Airlines, Pittsburgh- 
Cleveland and Detroit Restriction Case, Docket No. 4294, dated August 21, 1956, 
page i (mimeographed decision). 
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55 percent of trunkline passengers already had a choice of competi- 
tive services. On June 30, 1955, 37 of the top 50 markets and 23 
of the second 50 were competitive. Logically the more extensive com- 
petition was in the more heavily traveled markets. Today only 4 of 
the top 50 and 12 of the second 50 remain noncompetitive, and 
proposals are pending for competitive service for these markets.’’!4 


Circumstances for Creating Competition—Areas vs. City Pairs 


As noted above, in many of the competitive route authorizations, 
the Board has indicated that the awards were made in order to create 
competition between important selected city pairs. On the other hand, 
there are many cases in which the Board has grouped together several 
cities, some perhaps very important and others of sundry importance, 
and, without noting whether or not individual city pairs might, of 
themselves, merit competitive service, has created competitive authori- 
zations between that group of cities and another city or group of cities. 
This, nevertheless, creates competitive authorizations between a series 
of city pairs. Typically, some of these are heavily traveled and some 
not. In these cases, the published CAB opinion does not express the 
Board’s purpose with respect to the individual city pairs, except, some- 
times, for the most important. Geographical areas that have been 
treated in this way in CAB decisions include: the Northeast, the Pacific 
Northwest, New England points, the Southwest, Ohio Valley cities, and 
Florida cities. (Unfortunately, the actual cities intended to be included 
in these groups are not always completely defined.) The following 
quotations illustrate this procedure. The concept here is somewhat 
different from that illustrated in the previous quotations, which were 
concerned with traffic and service between specified city pairs. 


“.. The route so authorized will enable Delta to provide the first 
single-carrier competitive service in the Houston-Northeast mar- 
kets, as well as needed additional competition in the important New 
Orleans-Northeast and Atlanta-Northeast markets. Delta will also 
be able to provide Charlotte and Birmingham with needed new 
services to the southwest and northeast.”’15 

“Authorization of additional air service found warranted in order 
to provide improved service between important cities in the North- 
east and in Florida where the available traffic potential is sufficient 
to support multiple carrier services.” 


Circumstances for Creating Competition—Competitive 
Service for a City 


Another distinct kind of consideration noted by the Civil Aero- 
nautics Board as a factor in formulating its decisions to create com- 
petition is the general concept of competitive air service for a city. 





14 Annual Report of the Civil Aeronautics Board, 1956, U.S. Government Print- 
ing Office, Washington, D. C., 1956, page 2. 
15 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
~~ a No. 2355, et al., dated November 21, 1955, pages 20-21 (mimeographed 
ecision). 
16 Civil Aeronautics Board Order No. E-10645, New York-Florida Case, Docket 
No. 3051, et al., dated September 28, 1956, page i (mimeographed decision). 
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Here, the reasoning seems to be that a particular city, because of its 
geographical, economic, and demographic characteristics, should have 
competitive air service with many points and thus not be dependent 
upon only one major carrier. Here the Board deems it unnecessary to 
find that there are specific cities, groups of cities, or areas, with which 
competitive service is required, and, therefore, the expressed purpose 
of the award is not to create competition with named points. Rather 
the total traffic or traffic potential of the city with all other points is 
cited as the important criterion. This central concept is illustrated in 
the Tucson Airport Authority Case, in which the Board stated: 


“Thus, the number of passengers boarded by American at... 
(Tucson) ... rose from 46,255 in 1951 to approximately 79,000 
for the year 1955. In terms of percentage growth, the 1955 pas- 
sengers boarded by American exceeded the 1954 experience by 30 
percent. An indication of Tucson’s importance as an air traffic center 
is the fact that only 42 cities developed more revenue passenger 
miles during the latest survey period (March 1955). And, it is note- 
worthy that during this same survey period, Tucson produced 
more revenue passenger miles than did both Tulsa and Oklahoma 
City, both of which were recently given a second transcontinental 
service. The evidence leaves no doubt that Tucson has developed into 
a city of such size and importance in terms of air traffic potential 
as to justify service by a second transcontinental trunkline carrier. 

“The importance of air transportation to Tucson is underscored 
by the city’s high degree of isolation. With the exception of Phoenix, 
the distances between Tucson and other major cities is consider- 
able, and there are mountain barriers separating Tucson from every 
major city except Phoenix. The record shows that Tucson is highly 
dependent upon good air transportation to sustain its economy, 
particularly with respect to its tourist business.’’!7 


City Pairs and the Intent of the Board 


In this paper, the route awards of the Civil Aeronautics Board are 
analyzed in terms of the city pairs affected by these awards. There are 
three compelling reasons for analyzing the data in terms of city pairs. 
First, data are available for both traffic and schedules in these terms. 
Second, the data are more amenable to certain kinds of statistical 
investigation and analysis when expressed in terms of city pairs than 
in any other form. Third, regardless of the intent of the Board with 
respect to consideration of the total route configurations of various 
carriers or of service between groups of cities, the eventual impact of 
all service authorizations and of the resulting flight schedules operated 
by the carriers is the offering of air transportation between city pairs. 
Similarly, the transportation services available to the traveling public 
exist only in terms of city pairs. A traveler wishing to purchase trans- 
portation between Philadelphia and Cincinnati or between Tampa 
and Boston is concerned with the service available between those spe- 
cific city pairs, and the total service between Northeast cities and Ohio 





17 Civil Aeronautics Board Order No. E-10487, Tucson Airport Authority Appli- 
cation, Docket No. 5564, dated July 27, 1956, pages 1-2 (mimeographed decision). 
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Valley cities or between Florida cities and New England cities is of 
little consequence to him. Therefore, although, in the deliberations 
of the Board and in the operations of the carriers, there may be many 
considerations over and above that of the requirements for service 
between the city pair, it is, in a real sense, the city pair which defines 
the unit of transportation that is offered, that is sold, and that is 
consumed. 

As has been noted, of those city pairs receiving authorizations for 
new or improved single-plane service, some were clearly given these 
authorizations purposely; i.e., because that is what the Board set out 
to do. On the other hand, many city pairs received authorizations for 
new or improved competitive single-plane service as a consequence of 
route changes made for other reasons. It is important for the purposes 
of this study to differentiate between these situations for two reasons. 
First, the effectiveness of the CAB use of competition as a technique 
of and an adjunct to regulation can best be assessed in terms of the 
CAB intent. 

Second, one of the aspects of this study is an analysis of the verdicts 
of the Board resulting in competitive authorizations. In this connection, 
these awards, classified by CAB intent, will be examined in the light 
of the traffic levels prevailing between the city pairs involved, at the 
time the awards were made, because traffic data are an important, if not 
the most important, kind of information on which to base judgments 
about the advisability of making competitive route authorizations. 

For the purposes of this study, all the city pairs which were author- 
ized for new or improved competitive single-plane air service in any 
one of these decisions were classified according to how the Board, as 
indicated by its statements in the published opinion, intended to treat 
that particular city pair. The various city pairs affected by the deci- 
sions were classified into seven categories, as listed below. 

1. Purposive-specific. Those city pairs for which the Board created 
competitive authorizations because it was the stated purpose of the 
Board to do so. The following quotation is such a Board statement in 
connection with the Dallas-New York and Dallas-Washington city pairs. 


“The predominant purpose of this new route is to provide a new 
service competitive with American between Dallas and Ft. Worth, 
on the one hand, and New York and Washington, on the other 
hand.”’18 


2. Purposive-group (or area). Those city pairs which received 
authorizations because of the Board’s stated purpose to create com- 
petitive authorizations between a named city and a group of cities or 
between two groups of cities, but where the actual city pair is not 
specified. This is illustrated in the quotation below. 





18 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
Com, — No. 2355, et al., dated November 21, 1955, page 9 (mimeographed 
ecision). 
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“Authorization of additional air service found warranted in order 
to provide improved service between important cities in the North- 
east and in Florida where the available traffic potential is sufficient 
to support multiple carrier services.’’!9 


3. Noted-specific. Those city pairs which were given competitive 
authorization in the decision and which were specifically noted by the 
Board in its opinion as receiving such competition, although the Board 
did not indicate that the route modifications that resulted in this 
competition were made in order to create competition between these 
city pairs. This may be illustrated by the following quotation. 


“... It is highly significant that the first one-plane competitive 
service proposed by TWA relates to four of Tucson’s five leading 
passenger markets, namely, Los Angeles, Chicago, New York and 
San Francisco. First competitive service will also be available to a 
number of other cities.* ...” 

“*Albany, Baltimore, Boston, Cincinnati, Dayton, Detroit, In- 
dianapolis, Louisville, Philadelphia, Phoenix, St. Louis, Scranton 
and Washington.”2° 


4. Noted-group. ‘These city pairs correspond to those classified 
under number 3 above except that, instead of individual cities or city 
pairs being named, the Board statement is in terms of groups of cities 
or of areas. This is illustrated in the following quotation. 

“Delta will also be able to provide Charlotte and Birmingham with 
needed new services to the southwest and northeast.”?1 

5. Corrective-specific. Those city pairs which received competitive 
awards because the Board felt that there should be single-plane service 
between those specific city pairs, and the existing certificated carrier 
was not offering such services. The statement in note 6, supra, from the 
opinion in the New York-Florida Case illustrates this situation. (It 
will be recalled that this authorization to National was rescinded before 
its effective date because of Capital’s immediate inauguration of the 
service.) 

6. Corrective-group. These city pairs correspond to those classified 
under number 5 above with the exception that the Board spoke in 
terms of groups of cities or areas instead of in terms of specific city pairs. 

“.. The Examiner found correctly that Hartford should be added 
to route No, 2 as requested, in order that it be enabled to receive 


needed through service to the important Ohio Valley cities served 
by TWA. Both American and United assail the decision on the 





19 Civi] Aeronautics Board Order No. E-10645, New York-Florida Case, Docket 
No. 3051, et al., dated September 28, 1956, page i (mimeographed decision). This 
is the same quotation as appears in note 16 above. See also Civil Aeronautics Board 
Order No. E-9758, Southwest-Northeast Service Case, Docket No. 2355, et al., dated 
November 21, 1955, page 18 (mimeographed decision), for reference to service 
between Houston and the Northeast. 

20 Civil Aeronautics Board Order No. E-10487, Tucson Airport Authority Appli- 
cation, Docket No. 5564, dated July 27, 1956, pages 3-4 (mimeographed decision). 

21 Civil Aeronautics Board Order No. E-9758, Southwest-Northeast Service 
Case, Docket No. 2355, et al., dated November 21, 1955, page 21 (mimeographed 
decision). This is part of the quotation which appears in note 15 above. 
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ground that American can now, as a result of our award in the 
Southwest-Northeast Case, supra, meet all the needs of the im- 
portant Ohio Valley cities for Hartford/Springfield service. How- 
ever, the Official Traffic Guide for September 1956, more than six 
months after our decision in the Southwest-Northeast Case, supra, 
does not show any direct through plane service by American between 
Hartford/Springfield and any of the Ohio Valley points. It is clear, 
therefore, that American’s interest or ability with respect to the 
desired service is minimal and constitutes no bar to the granting 
of TWA’s application.”22 


The seventh category, which, for the purposes of punch card coding 
was coded “0,” contains all city pairs of which there was no mention, 
cither in terms of the specific city pair or of areas or groups of cities, 
which could be construed as referring to the city pair in question. 
Whether the Board was concerned about, or even aware of these impli- 
cations of the decisions cannot be ascertained from study of the deci- 
sions. 


City Pairs Affected by the Decisions 


Each of the decisions listed in Table 1, and summarized by airline 
in Appendix A, created new or improved single-plane service author- 
izations for several city pairs, and, in all, approximately 1,500 undupli- 
cated city pairs were so affected. Since some of these city pairs received 
such authorizations in more than one case, the sum of the city pairs 
affected by the decision in each of the docketed cases exceeds the 
number of unduplicated city pairs. For example, in a deferred portion 
of Docket No. 986, et al., United Airlines was authorized to operate 
single-plane service between Pittsburgh-Los Angeles in competition 
with TWA. Later, in Docket No. 2355, et al., American Airlines was 
also authorized to provide service between these points. Thus, the 
“geographical city pair,” Pittsburgh-Los Angeles, appears in two cases 
as receiving new or improved competitive authorizations and thereby 
becomes two “docket-city-pairs” for the purpose of authorization anal- 
yses. Approximately 1,550 docket-city-pairs result from the new or 
modified authorizations ordered by the Board during the period under 
study. 

Of the 1,500 geographical city pairs involved in these decisions, 513 
had competitive authorizations; i.e., were authorized single-plane serv- 
ice by two or more carriers as of December 31, 1956. Actually 35 of 
these appeared in one other of these cases, and 5 of them appeared in 
two other of the cases with the result that, when summed over the 
various cases, there were 558 docket-city-pairs authorized competitive 
service in these cases. 

Among the 513 city pairs receiving new or improved single-plane 
service authorizations were some receiving their first competitive au- 





22 Civil Aeronautics Board Order No. E-10645, New York-Florida Case, Docket 
No. 8051, et al., dated September 28, 1956, page 39 (mimeographed decision). 
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thorizations, some their second, some their third, and, in the extreme, 
New York-Washington, its ninth (10 airlines certificated) . 

Among those city pairs which received their first competitive author- 
izations as a result of these cases were many heavily traveled pairs such 
as: Buffalo-New York, Dallas-New York, Denver-Los Angeles, Houston- 
New York, Detroit-Philadelphia, Kansas City-New York, Norfolk- 
Washington, and Boston-Miami. As a result of these cases, the former 
great exclusive transcontinental and long-haul markets such as United 
Airlines in Denver, American Airlines in Dallas, and TWA in Kansas 
City and Pittsburgh were opened to selected competitive carriers. 

These route extensions represented the implementation of a con- 
scious Board policy of extending competition to the heavily traveled 
routes as indicated above. However, as has been pointed out before, 
the Board, by the very fact of extending these routes, created competi- 
tive authorizations between other city pairs for which there was no 
stated intent or purpose, on the part of the Board, to create competi- 
tion. Thus, of the 558 “docket-city-pairs” which received new or im- 
proved single-plane competitive service authorizations, roughly 34 were 
not mentioned in the opinion, either specifically or as part of a group, 
and only 1¥, or less than 200 were “‘purposive,” ‘“‘noted” or “corrective.” 

It is the “purposive” city pairs which are of particular interest since 
these are the pairs for which the Board sought to create competition. 
Among the questions which might be asked are, first, what are the 
traffic levels for these city pairs for which the Board specifically and 
intentionally sought to create competition, and, second, has the Board 
created the competition that it intended? How have the various car- 
riers, both existing and newly authorized, responded as shown in their 
service offerings? 

In this preliminary report, attention will be limited to the docket- 
city-pairs which represented first competitive service authorizations and 
which were purposive, noted, or corrective as defined above. There 
were 106 of these city pairs, and there is no duplication among them 
because, for each city pair, there is only one first competitive authoriza- 
tion. 

Appendices B and C illustrate some of the information which is 
stored on punch cards for these city pairs. Appendix B is a listing of 
the information for the 106 “traffic” cards which were selected by data 
on the cards indicating that the particular city pair was awarded first 
competitive authorization which was purposive, noted, or corrective. 
Appendix C is a partial listing of the “certification” cards for the same 
106 ‘‘docket-city-pairs.”” It is presented here to illustrate the kinds of 
data utilized in the study. For pairs receiving second, third, etc. com- 
petitive service, the amount of data on the cards is correspondingly 
greater. The full code for the information shown is given in the foot- 
notes to the tables. 

The traffic levels for these 106 city pairs as shown on Appendix B 
are highly variable, ranging from just a few passengers in the CAB 
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survey periods to a high of several thousand. For those cases decided 
in 1955, the Board had before it the traffic data for 1954, and for those 
cases decided in 1956, the traffic data for 1955 were available. Thus, 
for, say, Buffalo-New York, the 1954 traffic data, 13,090 passengers for 
the March and September survey periods, or, expanded, 170,000 annual 
passengers was the traffic level that inspired the Board to speak of 
Buffalo’s need for a competitive service to New York. Similarly, the 
60,000 annual passengers between Detroit and Philadelphia prompted 
the Board to note that “. . . the size and potential of these markets 
clearly warrant competitive air service in order to insure that the travel- 
ing public will obtain the quantity and quality of service to which it 
is entitled.” 

The number at the foot of each of the traffic columns is the total 
traffic for each survey period for the 106 city pairs. When the city pairs 
are Classified according to the intent of the Board, as discussed above, 
the grouping of Appendix E emerges. The traffic data present an 
interesting and suggestive pattern when, as in Appendix E, the city 
pairs are grouped according to the fourth digit in the certification code. 
This is the code which is described in detail above in the section 
entitled City Pairs and the Intent of the Board. In the final report of 
this study, the data for the other city pairs as well as these 106 will be 
analyzed and various statistical measures will be computed and com- 
parisons will be made. 


The Resulting Competition 


When the Civil Aeronautics Board seeks to create competition by 
the award of a competitive route, what is it that it is seeking to do? 
It is seeking to provide for the traveling public a choice of carriers under 
the assumption that, with such a choice, the public will have more and 
better service, more low-priced coach service, and freedom from depend- 
ence on a single firm to provide the needed service. 

The achievement of these goals requires that the new carrier be 
willing and able to provide the new service, that he will indeed com- 
pete, or vie for business, with the existing carrier, and that the existing 
carrier will not abdicate the market or, at least, will not decrease his 
service offering by more than that measure of service which is provided 
by the new carrier. The results of some of the Board decisions will be 
examined in two specific cases in the following pages. 

In the 37 purposive-specific and the 27 purposive-group city pairs 
listed in Appendix E, the intention of the Board to create competition 
is clear, and its action in authorizing the new service constitutes its 
implementation of its expressed desire to create a competitive situation. 
Has the Board succeeded in creating competition? How soon and how 
much? What have been the results of its steps? 

Questions such as these can be answered by consideration of the 
schedule patterns of the competing carriers. In this preliminary report, 
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three city pairs will be examined. For example, between Cleveland 
and Kansas City, as of September, 1957, United Airlines, the new 
competitive carrier was offering no flights in competition with TWA, 
the original carrier. The Board, in awarding this authorization, said: 


“The basic objections noted with regard to the proposed inter- 
change service for Denver are equally applicable to Kansas City. 
The interchange service would clearly be inferior to the trunkline 
service which United is equipped to provide. The Kansas City mar- 
ket fully justifies the establishiment of a vigorous competitive 
trunkline service to the major markets in the east, particularly New 
York, and United is well qualified to meet this need. ... As to 
points east of Chicago, United can offer improved nonstop service 
to four major Kansas City markets now served by TWA, namely, 
Detroit, Cleveland, Washington and New York.’’23 


Between these two cities, TWA has offered the service pattern given 
in columns (1) through (7) of Table 2, while the total origin and 
destination traffic between these cities was as given in column (8). 
The data in column (8) are the CAB Airline Traffic Survey figures. 


TABLE 2 


SERVICE OFFERED BY TWA AND NUMBER OF ORIGIN AND DESTINATION 
PASSENGERS BETWEEN CLEVELAND AND KANSAS CITY 





Seats 





Flight Schedules Listed Per Week Two- gers 
Week Two-Week 


East- West- East- West- Survey Survey 
bound bound Total bound bound Total Period Period 
(1) (2) (8) (4) (5) (6) (7) (8) 


March 1954 2 259 481 740 =1,480 237 
Sept. 1954 1 259 222 481 962 358 


March 1955 481 259 740 = =1,480 278 
Sept. 1955 259 259 518 1,036 270 


March 1956* 1,078 1,300 2,378 4,756 281 
Sept. 1956 1,078 1,897 2,975 5,950 509 


March 1957 1,041 1,337 2,378 4,756 Nn. a. 
Sept. 1957 1,041 1,041 2,082 4,164 nN. a. 


*On October 31, 1955, in the Reopened Milwaukee-Chicago-New York Restric- 
tion Case, Docket No. 1789, et al., dated September 1, 1955, TWA’s route 
No. 2, Segment 1 (b) was extended from Cleveland to New York, thus im- 
proving that carrier’s ability to schedule Cleveland-Kansas City service. 
Source: See footnotes to Appendices B and F. 











In comparing the data in columns (7) and (8), it must be borne 
in mind that the seats flown between two points, such as, in this case, 





23 Civil Aeronautics Board Order No. E-97385, Denver Service Case, Docket No. 
1841, et al., dated November 14, 1955, pages 7-8 (mimeographed decision). 
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Kansas City and Cleveland, are utilized, not only for origin and desti- 
nation passengers between that city pair, but for passengers traveling 
over all or part of the segment, whether they originated or terminated 
at, beyond, or between these points, and whether their entire journey 
was on the same airplane or was continued or started on a different 
airplane of the same or a different carrier. 


The kind of data from which Table 2 was constructed is illustrated 
in Appendix F for the city pair, Buffalo-New York. The data for 
Buffalo-New York are shown for 1956 only because of space consid- 
erations. 


As a contrasting illustration, Capital Airlines, the newly authorized 
competitive carrier between Buffalo and New York, has inaugurated 
service over that route in competition with American Airlines. Table 3, 
which summarizes the Buffalo-New York schedule data, shows that 
Capital began service between March and September of 1956, and 
Capital has been operating about 45% as many seats between those 
cities as American. The relative quality of the service of the two car- 
riers may be ascertained from study of Appendix F which shows the 
class of service, equipment, number of intermediate stops, and whether 
the flights are through flights or originating and terminating flights. 


TABLE 3 


SERVICE OFFERED BY AMERICAN AND CAPITAL AIRLINES AND NUMBER OF 
ORIGIN AND DESTINATION PASSENGERS BETWEEN BUFFALO 
AND NEW YORK 





Service in Both Directions 





American Airlines Capital Airlines —- 





Destina- 
Seats per Week Combined _ tion 
Seats Passen- 
As a for gers 
Per- Two- Two- 





Sea centage Week Week 
Flight a Flight of Survey Surv 
Schedules! Week Schedules? NumberAmerican’s Period Perio 


(1) (2) (8) (4) (5) (6) (7) 





March 1954 53 =: 11,846 oe oe ee 23,692 65,449 
Sept. 1954 54 11,098 es oe ee 22,196 1,641 
March 1955 56 = 11,738 ee “s ee 23,476 5,765 
Sept, 1955 55 =: 112,946 o* es ee 25,892 8,864 
March 1956 54 12,478 oe oe oe 24,956 7,363 


Sept. 1956 51 = 12,514 20 5,896 47% 36,820 11,728 


March 1957 49 12,234 19 5,280 43 35,028 n. a. 
Sept. 1957 42 10,618 16 4,824 45 80,884 Nn. a 





1 Primarily Convair 240 equipment, but including six or less Douglas DC-6 
or DC-6B schedules. 

? Vickers Viscount equipment. 

Source: See footnotes to Appendices B and F. 
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The schedule data in Appendix F, on which these analyses of the 
schedules of the competing carriers are based, are stored on punch 
cards. Appendix F is a partial listing of the thousands of cards, one for 
each schedule, for the months of March and September, 1954, 1955, 
1956, and 1957 for the competitive city pairs. The cards listed in 
Appendix F are part of those from which the information of the pre- 
ceding paragraphs was drawn. 

The number of different ways in which these cards might be 
analyzed is clearly very great, and these various kinds of analytical 
approaches give different and useful measures of the competitive behav- 
ior of the carriers. The facts summarized in the last few paragraphs are 
only a small part of what is available. These statements clearly are true 
also for the cards shown in Appendices B and C. Readers who detect 
useful and interesting analyses which might be made from these cards 
are invited to communicate with the author. 

It is hoped that this preliminary report will be helpful to students 
of this subject and that it will evoke comments with respect to either 
the subject matter or the techniques of analysis. The final report will, 
of course, contain extensive analyses of these data as well as a historical 
and theoretical treatment of the general problem of airline competition. 


APPENDIX A 


ROUTE EXTENSIONS OF THE TRUNKLINE 
CARRIERS—SUMMARIZED BY AIRLINE 


The route cases decided by the Board between September 1, 1955 and December 
81, 1956, as listed in Table 1, resulted in the authorization of every trunkline 
carrier in the United States to offer new or improved service to one or more points. 
The following is a summary of the significant authorizations for each carrier. 


Airline Docket No. New Authorization 


American 7253 Nonstop service between Louisville and New York/ 
Newark on route No. 4. 


1841, et al. Nonstop service between San Francisco/Oakland 
and Chicago by the addition of a new segment to 
routes Nos. 7 and 25. 


2355, et al. Houston added to route No. 4 as the terminal of 
a new route segment from New York/Newark 
(with restrictions). 


Pittsburgh added to route No. 4 between Columbus, 
Ohio and New York/Newark (with restrictions). 


Nonstop service between Columbus, Ohio and New 
York/Newark on route No. 4 (with restriction). 


Braniff 2355, et al. New York/Newark, Washington, Chattanooga, and 
Nashville added to route No. 9 on a new segment 
from Dallas and Ft. Worth (with restrictions). 





Capital 986, et al. Turnaround service between Pittsburgh and New 
York/Newark on routes Nos. 14 and 55. 
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Airline Docket No. New Authorization 


Buffalo and Rochester, New York added to route 
No. 14 between Detroit and New York/Newark. 


Nonstop service between New York/Newark, on 
the one hand, and Toledo and Chicago, on the 
other; and nonstop, turnaround service between 
— York/Newark and Detroit on routes Nos. 14 
and 565. 


Philadelphia added to route No. 55 between New 
York/Newark and Harrisburg (with restrictions). 


2355, et al. Nonstop, turnaround service between Atlanta and 
New Orleans; and nonstop service between Atlanta, 
on the one hand, and Birmingham and Mobile, on the 
other, on newly consolidated route No. 51 (with re- 
striction on the Atlanta-Birmingham and Atlanta- 
Mobile service). 


New York/Newark, Philadelphia and Baltimore 
added to newly consolidated route No. 51 by the 
extension of segment 2 from Washington (with 
restriction). 


Nonstop, turnaround service between Philadelphia 
and Pittsburgh on newly consolidated route No. 51. 


The consolidation of routes Nos. 51 and 55 into 
new route No. 51 resulting in several improve- 
ments, including nonstop service between Washing- 
ton, Richmond, Newport News, Raleigh-Durham, 
Greensboro-High Point, Winston-Salem and Char- 
lotte, on the one hand, and Atlanta, Birmingham, 
Mobile and New Orleans, on the other hand (with 
restrictions). 


3051, et al. Nonstop, turnaround service between Newport 
News and Norfolk, on the one hand, and Phila- 
delphia and New York/Newark, on the other, on 
route No. 51. 


Long-haul restriction on flights serving New York/ 
Newark and Philadelphia, on the one hand, and 
Baltimore and Washington, on the other hand, 
modified thereby permitting more effective routings. 


Continental 1841, et al. Chicago and Los Angeles added to route No. 29 as 
the terminals of a new route segment extending 
from Kansas City and Denver (with restrictions). 


Delta 2355, et al. New York/Newark, Philadelphia, Baltimore, Wash- 
ington and Charlotte added to route No. 24 by the 
extension of existing route segments from Atlanta 
(with restrictions). 


Houston added to route No. 24 as the terminal of a 
new route segment from New York/Newark via 
New Orleans (with restriction). 


Eastern 986, et al. Nonstop service between Pittsburgh, on the one 
hand, and Akron, Cleveland and Detroit, on the 
other (with restriction). (Note: this temporary 
authorization was made permanent in the decision 
and order of Docket No. 4294.) 


7253 Nonstop service between Louisville and New York/ 
Newark on route No. 47. 
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Airline Docket No. New Authorization 


2355, et al. One-stop, turnaround service between Pittsburgh 
on route No. 6, on the one hand, and Atlanta, 
Birmingham, Mobile and New Orleans on route No. 
5, on the other hand. 


8134, 8139, Nonstop, turnaround service between Huntsville, 
8175 Alabama and Atlanta on route No. 10 authorized 
by exemption. 


8051, et al. Tampa and St. Petersburg-Clearwater added to 
o— 1 of route No. 6 between Orlando and 
cala. 


Turnaround service between Miami, on the one 
hand, and Tampa and St. Petersburg-Clearwater, 
on the other hand, on segment 1 of route No. 6. 


Turnaround service between Boston, Providence, 
Hartford-Springfield and New Haven, on the one 
hand, and all points between Richmond and New 
York/Newark on routes Nos. 5 and 6, and Charles- 
ton, W. Va. on route 47, on the other hand. 








National 5701, et al. Houston added to route No. 39 by the extension of 
this route from New Orleans. 


Boston and Providence added to route No. 31 by 
the extension of this route from New York/Newark. 












3051, et al. 


Fayetteville added to route No. 31 between Nor- 
folk and New Bern. 


Nonstop turnaround service between Philadephia 
and New York/Newark on route No. 31. 


Turnaround service between Richmond, Washing- 
ton and Baltimore, on the one hand, and all points 
north of Charleston, S. C. on route No. 31, on the 
other hand. 


Nonstop, turnaround service between Baltimore 
and Washington, on the one hand, and Newport 
News and Norfolk, on the other hand, on route No. 


























Northeast 8051, et al. Miami, St. Petersburg-Clearwater, Tampa, Jack- 
sonville, Washington, Baltimore and Philadelphia 
added to route No. 27 by the extension of this route 
from New York/Newark. 


Long-haul restriction on flights between New 
York/Newark and Hartford-Springfield modified 
thereby permitting more effective routings. 





Northwest 986, et al. Turnaround service between New York/Newark 
and Detroit on Route No. 3. 


Chicago added to segment 1 of route No. 3 between 
Milwaukee and Detroit (with restriction). 


4294 Turnaround service between Pittsburgh, on the 
one hand, and Cleveland and Detroit, on the other, 
on route No. 3. 


Trans-World 986, et al. Detroit added to segment 3(a) of route No. 2 
between Chicago and New York/Newark (with 
restrictions). 










1789, et al. Nonstop service between Cleveland and New York/ 
Newark by the extension of segment 1 (b) of route 
No. 2 (with restriction). 











Airline 


United 


Western 


Docket No. 


7253 


1841, et al. 


2355, et al. 


5564 


8051, et al. 


986, et al. 


2190 


6503, et al. 


986, et al. 
(deferred) 
1841, et al. 


8051, et al. 


1841, et al. 
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New Authorization 


Nonstop service between Louisville and New York/ 
Newark on route No. 2. 


Denver added to route No. 2 on a new route seg- 
ment established between New York/Newark and 
San Francisco/Oakland (with restrictions). 


Tulsa and Oklahoma City added to route No. 2 
between Amarillo and Wichita (with restriction). 


Nonstop service between Washington and Balti- 
more, on the one hand, and Philadelphia and New 
York/Newark, on the other hand, on route No. 2 
(with restriction). 


Tucson added to route No. 2 between Alberquerque 
and Phoenix (with restriction). 


Hartford-Springfield added to route No. 2 between 
Boston and New York/Newark (with restriction). 


Nonstop service between Boston, on the one hand, 
and New York/Newark, Philadelphia, Baltimore 
and Washington, on the other, on route No. 2 
(with restriction). 


Restriction on service between Washington and 
Baltimore, on the one hand, and Philadelphia and 
New York/Newark, on the other, modified thereby 
permitting more effective routings. 


Turnaround service between Detroit and Phila- 
delphia on route No. 1. 


Nonstop, turnaround service between Ft. Wayne 
and Toledo; and nonstop service between Ft. 
Wayne and Detroit, on route No. 1 (with restric- 
tion on the Ft. Wayne-Detroit service). 


Nonstop service between Seattle-Tacoma, Portland, 
Oregon, Pendleton, Boise and Twin Falls, on the 
one hand, and points east of Denver on route No. 
1, on the other hand. 


One-stop service between Spokane, Walla Walla 
and Bellingham, on the one hand, and points east 
of Denver on route No. 1, on the other hand. 


Monterey and Santa Barbara restored to route 
No. 1 by the lifting of the suspension at these 
points. 


Pittsburgh added to route No. 1 between Youngs- 
town and Bradford (with restrictions). 


Kansas City added to route No. 1 between Omaha 
and Des Moines (with restrictions). 


Nonstop service between Washington and Balti- 
more, on the one hand, and Philadelphia, New 
York/Newark, Hartford-Springfield and Boston, 
= - other hand, on route No, 1 (with restric- 
ion). 


Nonstop, turnaround service between Denver, Salt 
Lake City, Reno and San Francisco/Oakland by 
the addition of a new segment to route No. 35 (with 
restrictions). 
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Airline Guide, 


n card. 
alphabetical order. 
e stations. See Official 


ting competition. 


designates certificatio 
rially numbered in 
r codes for airlin 
for decision affec 
le. See Appendix p 


cod: 


2. City pairs are se 

3. Standard 3-lette 

4. Docket number 

5. Certification 

6. Number of carriers. 


Column 1. Card code. “33” 


Codes 


“original” carriers). 


izations improved in the instant decision. 
re the instant decision (the 


ew carriers authorized in the instant decision. 
f carriers with authori 
‘8 authorized befo; 


Restriction code. “00” designates unrestricted. See Appendix H. 


Airline code. See Appendix G. 


: number of ni 


igits 


Last two digits 


igit: number of carrier, 


First digit 
‘ond digit: number o: 


Sec 


Third d 


9. First two di 


7,8 














Digit 


CREATING COMPETITION 


APPENDIX D 
CERTIFICATION CODE —6 DIGITS 


1. Status of certifications before the decision. 


SP SAQapRweyr 


one unrestricted carrier 

two unrestricted carriers 

three unrestricted carriers 

one restricted carrier 

two restricted carriers 

three restricted carriers 

one of each 

three or more, one unrestricted 

three or more, two unrestricted 

four or more, three or more unrestricted 


2. New authorization 


et 


Add one or more unrestricted carriers 

Add one or more restricted carriers 

Add one of each 

Lessen restrictions and add one or more of each 

Lessen restrictions and add one or more unrestricted carriers 
Lessen restrictions and add one or more restricted carriers 
Lessen restrictions only 


8. Status of certifications after the decision, same as code for digit 1. 


4. Intent of the Board (defined in the text). 


— a ee Oo 


. purposive-specific 
. purposive-group 
. noted-specific 


noted-group 

corrective-specific 

corrective-group 

not mentioned in the published opinion 


5. Number of restricted carriers authorized to provide nonstop service before 
the decision, same as code for digit 6. 


6. Number of restricted carriers authorized to provide nonstop service after 


the decision. Code “9” indicates “not applicable”; no restricted carriers. 
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RESTRICTION CODE 
Type of Restriction 
Unrestricted 
1 intermediate stop required 
2 intermediate stops required 
8 intermediate stops required : 
Long haul restriction beyond either one of the two cities (car- 
rier’s option) d 
Long haul restriction beyond a specified one of the two cities 
Long haul restriction beyond both of the two cities 
Same as 21, 22, 23 but also one intermediate stop required 
Same as 21, 22, 23 but also two intermediate stops required 
Required designated stop beyond either one of the two cities 
(carrier’s option) 
Required designated stop beyond one of the two cities 
Required designated stop beyond both of the two cities 
Same as 31, 32, 33, but also one intermediate stop required 
Same as 31, 32, 33, but also two intermediate stops required 
Same as 22 beyond one city and 32 beyond the other 
Same as 40 but 1 intermediate stop required 
Same as 40 but 2 intermediate stops required 
Same as 40 but 8 intermeriate stops required 
(For “improved” carriers only) Restriction code same as before, 
but circuity reduced 


EQUIPMENT CODE 
Code Equipment 

Douglas 

03 DC-3 

04 DC-4 

06 DC-6 

61 DC-6B 

60 DC-6 or 6B—undifferentiated 

07 DC-7 

[pe DC-7B 

72 DC-7C 

70 DC-7, 7B or 7C—undifferentiated 
Lockheed 

09 L-049 

79 L-749 

59 L-049 or 749—undifferentiated 

90 L-1049 

93 L-1049C 

97 L-1049G 

98 L-1049H 

16 L-1649 

22 Lodestar 
Convair 

24 240 

34 840 

44 440 

85 840 or 440—undifferentiated 
Martin 

20 202A 

40 404 

41 202A or 404—undifferentiated 
Vickers 

11 Viscount 
Boeing 

77 877 (Stratocruiser) 
Curtiss 


46 C-46 (CW-20) 
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A PROPOSED NEW FORM OF SECURITY FOR THE 
SENIOR DEBT OF OUR AIRLINES AND 
RAILROADS: FLOATING CHARGES* 









































By LEONARD D. ADKINS AND DE FOREST BILLYOU 
New York City 


HE PURPOSE of this paper is to propose for our airlines and railroads 

a new form of senior debt security developed from the floating charges 
used by English and Canadian companies to secure their debt. This form 
of debt could be instituted by amendments to the Civil Aeronautics Act and 
the Interstate Commerce Act, authorizing our airlines and railroads to 
enter into agreements creating such floating charges to secure debt and 
providing that purported conveyances made, or liens created by the obligor, 
in violation of any restrictive covenants entered into to protect such floating 
charges would be void. (Suggested drafts of such amendments are attached 
hereto as Appendices A and B.) 

Although the factors that could make this new form of security desirable 
in the case of airlines are different from the factors that could make it 
desirable in the case of the railroads, it is because of the peculiar federal 
status of those two transportation industries that the proposal made in this 
paper takes the form of proposed federal statutes. Similar statutes could, 
of course, be adopted by any state with respect to property subject to the 
legislative jurisdiction of that state. Of course, state legislation would have 
to be drafted with an eye toward the provisions of the Bankruptcy Act, a 
concern not required in the case of a federal statute that would have the 
effect of superseding inconsistent provisions of the Bankruptcy Act. 


SENIOR DEBT FINANCING BY OUR RAILROADS, 
SHIPPING ENTERPRISES AND AIRLINES 


Before considering the proposals it seems desirable to briefly relate some 
of the history of the development of the security instruments used by our 
transportation industries to finance senior debt. 


Railroads 


When the construction of canals and railroads in the United States began 
about 1830, the necessary money was raised by state aid and by sale of stock. 
Soon, however, those sources proved inadequate, and from about 1840, up to 
the present time, the greater part of railroad capital has been raised by the 
sale of bonds secured by mortgages on the railroads. In the early construc- 
tion period such bonds were frequently issued to, or guaranteed by, states 
or municipalities interested in having a railroad constructed. While there 
have been a number of railroad collateral trust obligations secured by pledge 
of bonds of the issuing railroad or of stocks and bonds of subsidiaries, and 
some issues by railroads of unsecured debentures, in general, except for 
equipment trust obligations and conditional sale arrangements entered into 
in connection with purchases of equipment, the great bulk of senior railroad 
debt has consisted of bonds secured by mortgages on the railroad. 














* Reprinted from 12 The Business Lawyer 378 (July, 1957), a publication of 
& Section of Corporation, Banking and Business Law of the American Bar 
ssociation. 
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The corporate mortgage as it exists in American financial practice is 
primarily an American creation that was developed in the railroad field. It 
is not commonly found in England or elsewhere in Europe, although it is 
used by some industrial companies in Canada. The railroad mortgage and 
the remedies available to bondholders thereunder were not the result of 
legislative action but were adapted by lawyers from the mortgage an indi- 
vidual puts on his land to secure repayment of a loan, and the remedies 
provided in a railroad mortgage are substantially those available at common 
law to a person holding such a mortgage. 

Specific legislative authority for railroads to borrow money was not 
necessary, because the power to borrow was held to be a necessary incident 
to the power to construct and operate a railroad. Even the power to mort- 
gage the line of railroad probably existed as an implied power without 
express legislative authority. However, the franchise to operate a railroad 
could not be effectively mortgaged or sold on execution or foreclosure sale 
without express state legislative authority. Accordingly, most statutes 
authorizing the construction and operation of the pioneer railroads, either 
initially or by early amendment, expressly authorized the incurring of debt 
and the mortgaging of the property and franchises to secure repayment of 
the debt. 

The first period of the development of our railroad mortgages is from 
about 1830, the time of the first construction of railroads in the United 
States, up to the end of the Civil War. The second period, from 1866 to 
1890, was the period of expansion and consolidation into large systems in 
the East, and, in the West, of the construction of the lines which now make 
up the great transcontinental and southwestern systems. That period ended 
with the depression of the 1890’s, when many of the railroads were forced 
into receivership. In the third period, from 1890 to 1910, railroad mortgages 
were materially expanded and improved, both in form and substance, through 
the influence of the group of expert railroad reorganizers (bankers and 
lawyers), who worked on those reorganizations. The fourth period, from 
1910 to 1930, covers the wave of railroad receiverships and reorganizations 
(particularly of railroads operating west of the Mississippi) which preceded 
World War I, as well as the railroad financing of the 1920’s. The final 
period, from 1930 to the present, covers the reorganizations resulting from 
the depression of the 1930’s (mostly under section 77 of the Bankruptcy Act) 
and the few mortgages created by railroads with excellent credit to refund 
outstanding bonds at lower interest rates. Most mortgages executed after 
1930 contain protective provisions reflecting the requirements of the large 
insurance companies and savings banks which, because they were large 
holders of the defaulted bonds of the bankrupt railroads, participated actively 
in the reorganizations of that period. Their views as to appropriate provi- 
sions in railroad mortgage are given great weight by solvent railroads also, 
because institutional investors are large purchasers of the new issues of 
railroad bonds. 


Shipping Enterprises 

Until 1920, senior debt financing by American shipping enterprises was 
largely unknown. That was due to the fact that the vessels of those enter- 
prises, their principal assets available to secure borrowings, were liable for 
claims resulting from voyages of the vessel. Those claims could result in 
maritime liens in substantial amounts and having priority over any debt 
secured by a mortgage on the vessel. Until enactment of the Ship Mortgage 
Act of 1920, a mortgage on a ship was not enforceable in the United States 
in admiralty. While it was enforceable in equity, it was subject to those 
many prior maritime liens which were enforceable in in rem proceedings in 
admiralty. This situation was such that a congressional report of 1920 could 
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state “mortgage security on ships [now is] . . . practically worthless.” 
Congress took a truly revolutionary step in 1920 when, in order to have 
American people and capital interested in shipping and shipping securities,? 
it passed the Federal Ship Mortgage Act.? That act established a procedure 
for creating a preferred ship mortgage, based on federal rather than state 
law, enforceable in the federal courts and assured of a priority in those 
courts over all but a limited number of maritime liens specified in the act. 

That action of Congress, which flew squarely in the face of our admiralty 
law,* not only assured that in the disposition by the United States Govern- 
ment of hundreds of war-surplus vessels it would receive a security instru- 
ment that would adequately secure the purchase price payable to the United 
States, but provided a vehicle for senior debt financing by our still struggling 
Merchant Marine.5 


Airlines 


The Ship Mortgage Act of 1920 contributed to the enactment of federal 
legislation that aided in the financing of our airlines, but not to any signifi- 
cant degree prior to the end of World War II. It has been estimated that up 
to the end of World War II the second debt financing of American airlines 
never exceeded $10 million at any one time. Subsequent to 1938 the airlines 
could use chattel mortgages on their aircraft to secure their debt. That was 
because section 503 of the Civil Aeronautics Act, enacted in 1938 largely 
through the inspiration of the Ship Mortgage Act of 1920, provided for the 
maintenance by the Civil Aeronautics Administration of a system for record- 
ing conveyances (including conditional sale contracts and mortgages) affect- 
ing the title to, or an interest in, civil aircraft of the United States.* Section 
503 operated on a nation-wide basis and made it necessary to comply with 
state filing or recording laws, regardless of whether or not the aircraft was 
used in interstate commerce.’ In view of the wide scope of operations of the 
larger airlines and the geographical limits of state recording statutes, 
secured airline financing was extremely burdensome without federal record- 
ing. Even with federal recording, the problem for airlines operating into 
foreign countries is, of course, not completely solved, because in most foreign 
jurisdictions the chattel mortgage is unknown or ineffective and the record- 
ing provisions of the Civil Aeronautics Act do not operate abroad. A condi- 
tional sale agreement pertaining to aircraft had similar infirmities abroad. 

Until 1948 secured transactions relating to aircraft were not satisfactory 
because a lessor, conditional vendor or assignee was exposed to the danger 
that as owner he could be absolutely liable under state law, regardless of 
negligence, for damage to persons or property. So far as this country is 
concerned, that rule was reversed by a federal statute in 1948.8 That pros- 





1 Sen. Rep. 573, 66th Cong. (1920). 

2 Ibid. 

3 41 Stat. 1000 (1920), 46 U.S. C., sec. 911 et seg. (1953). 

4The act reversed Bogart v. The John Jay, 17 How. 399 (1854), where it was 
held that a ship mortgage could not be foreclosed in admiralty, but must be fore- 
closed in equity. In Detroit Trust Co. v. The Barlum, 293 U. S. 21 (1934), involving 
a mortgage created under the Federal Ship Mortgage Act to secure sums not 
applied to the mortgaged vessel, the act was upheld notwithstanding the fact that 
traditionally a loan unrelated to service to a vessel could not be the basis of a valid 
maritime lien. See Morrison, The Constitutionality of the Ship Mortgage Act of 
0d A L. J. 1 (1984) ; Canfield, Ship Mortgage Act of 1920, 22 Mich. L. Rev. 

923). 

(ae87 _—. Ship Construction Financing, XII Business Lawyer 142, 154-6 
6 52 Stat. 1006 (1938). 
7 Veterans Air Express, 76 F. Supp. 684 (D. N. J. 1948); Blalock v. Brown, 
51S. E. (2d) 610 (Ga. App. 1949). 

8 62 Stat. 470 (1948), 49 U.S. C., sec. 524 (1953). 
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pective liability of owners of interests in aircraft contributed to the fact that 
until 1948 only two or three aircraft equipment trusts were ever created. In 
any event, up until 1948, what little senior secured debt the airlines had 
incurred was in the form of chattel mortgages, but probably never exceeded 
$10 million at any one time. 


On the urging of those who were concerned with financing the very sub- 
stantial postwar increases in our airline fleets,® Congress in 1948 amended 
section 5031° so that federal recording would also be applicable to any lease, 
mortgage, equipment trust, conditional sale agreement or other security 
instrument, affecting title to, or an interest in (a) any specifically identified 
aircraft engine or (b) propellers and appliances maintained by or on behalf 
of a certified air carrier for use in aircraft maintained by or on behalf of 
such carrier. This extension of the recording system was to provide the 
airlines with a security instrument that, among other things, would enable 
them to borrow against the very substantial investment in spare engines and 
spare parts kept for installation in aircraft during normal operations. But 
for this “basket lien” statute, spare parts could not be readily subjected to a 
lien by any existing security device. However, as is hereinafter indicated 
the possibility of the application of the doctrine of Benedict v. Ratner has 
limited the use of liens on floating stocks of spare parts. 


Just as the provisions of the Ship Mortgage Act of 1920 contributed 
to the enactment of section 503 of the Civil Aeronautics Act in 1938, section 
503, in turn, contributed to the enactment by Congress in 1952 of section 
20c of the Interstate Commerce act!2 which authorized security instruments 
pertaining to railroad equipment financing to be filed with the I. C. C., and 
provided that, when so deposited, they were to be valid and enforceable 
against all persons. This eliminated the necessity for depositing, filing, regis- 
tering or recording such documents under the provisions of state laws. 


PROPOSED FEDERAL FLOATING CHARGE STATUTES 
For OuR AIRLINES AND RAILROADS 


Federal Status of Our Airlines and Railroads 


The special status given to our transportation industries and their prop- 
erties by federal law furnishes the basis for suggesting legislation of the 
kind referred to herein. For more than a century a “vessel of the United 
States” (7.e., one registered under our laws) has had a special status. In 
1868 the Supreme Court upheld an 1850 statute declaring that a chattel 
mortgage on a vessel of the United States would not be valid against third 
persons without notice unless recorded with the Collector of United States 
Customs at the port where the vessel was registered.13 In holding that this 
federal] statute accorded to a chattel mortgage that was so recorded a priority 
over one recorded under a state statute, the Supreme Court wrote :14 


Ships or vessels of the United States are the creations of the legis- 
lation of Congress. None can be denominated such, or be entitled to the 
benefits or privileges thereof, except those registered or enrolled 
according to the act ... Ships or vessels not brought within these 
provisions of the acts of Congress, and not entitled to the benefits 
thereunto belonging, are of no more value as American vessels than 
the wood and iron out of which they are constructed. Their substantial 





®See Hines, Legal Difficulties in Secured Airline Equipment Financing, 15 
J. Air Law 11 (1948). 

10 62 Stat. 494 (1948), 49 U. S. C., sec. 523 (1953). See Sen. Rep. No. 1362, 
80th Cong. (1956); H. Rep. No. 2165, 80th Cong. (1956). 

11 268 U. S. 353 (1925). 

1266 Stat. 724 (1952), 49 U. S. C. 20c (1952); see Billyou, Federal Railroad 
Equipment Legislation, 64 Harv. L. Rev. 608 (1951). 

18 White’s Bank v. Smith, 7 Wall. 466 (1868). 
14 Jd. at 655-6. 
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if not entire value consists in their right to the character of national 
vessels, and to have the protection of the national flag floating at their 
mast’s head. 

Congress having created, as it were, this species of property, and 
conferred upon it its chief value under the power given in the Constitu- 
tion to regulate commerce, we perceive no reason for entertaining any 
serious doubt but that this power may be extended to the security and 
protection of the rights and title of all persons dealing therein. 


By the Ship Mortgage Act of 1920 Congress as a matter of federal law 
authorized the creation of mortgages on vessels of the United States that 
would be enforceable in admiralty, even though the creation of the mortgage 
might be contrary to the principles of admiralty.15 


The Civil Aeronautics Act gives a special status to “civil aircraft of the 
United States,” including the right to create liens on them under section 
503 of that act. It also gives a special status to appliances and spare parts 
maintained for use by certified air carriers by enabling them to create liens 
enforceable against third parties. 


The federal status of interstate railroads was recognized long ago when 
the Supreme Court indicated that Congress could grant them franchises in 
addition to those granted them by their states of incorporation.1¢ That was 
referred to by the Supreme Court in one case when it described the effect of 
the Transportation Act of 1920 in the following words :17 


... Transportation Act, 1929, introduced into the federal legisla- 
tion a new railroad policy seeking to insure an adequate transporta- 
tion service. To attain that end, new rights, new obligations, new 
machinery, were created ... It is a primary aim of that policy to 
secure the avoidance of waste. That avoidance, as well as the main- 
tenance of service, is viewed as a direct concern of the public. 

... [Appellant] urges that in the course of the passage of Trans- 
portation Act, 1920, a provision for federal incorporation of railroads 
was struck out. But while railroad corporations were left under state 
charters, they were still instrumentalities of interstate commerce, and, 
as such, were subject to the paramount federal obligation to render the 
efficient and economical service required in the maintenance of an ade- 
quate system of interstate transportation. (Emphasis added.) 


More recently, in a case where the Court held that the I. C. C. could free a 
railroad corporation incorporated in Virginia from complying with those 
provisions of the South Carolina Constitution and statute requiring incorpo- 
ration in South Carolina, the Court wrote :18 


Congress has long made the maintenance and development of an 
economical and efficient railroad system a matter of primary national 
concern. Its legislation must be read with this — in mind.... 
Since [1934] ... Congress has given additional proof of its purpose 
to grant adequate power to the Commission to override state laws 
which may interfere with efficient and economical railroad operation. 
... Although the [language of Section 5(11) of the Interstate Com- 
merce Act] ... bars creation of a federal corporation, it clearly 
authorizes a railroad corporation to exercise the powers therein 
granted over and above those bestowed upon it by the state of its 
creation. These federally conferred powers can be exercised in the 
same manner as though they had been granted to a federally created 
corporation. ... Here, just as a federally created railroad corporation 
could for federal purposes operate in South Carolina, so can this Vir- 
ginia corporation exercise its federally granted power to operate in 
that state. (Emphasis added.) 





15 Detroit Trust Co. v. Barlum, supra note 4. 

16 Sinking Fund Cases, 99 U. S. 700, 727-8 (1878); Pacific Railroad Removal 
Cases, 115 U. S. 1, 15 (1885); California v. Central Pacific R. R., 127 U. S. 1, 38, 
42-45 (1888); Central Pacific R. R. v. California, 162 U. S. 91, 123 (1896); South- 
ern Pacific R. R. v. United States, 183 U. S. 519, 526-7 (1902). 

17 Texas v. United States, 292 U. S. 522, 530, 535 (1934). 

18 Seaboard Air Line R. R. v. Daniel, 333 U. S. 118, 124-127 (1948. 














470 JOURNAL OF AIR LAW AND COMMERCE 

From these decisions it is clear that interstate carriers have a unique 
status in our law, in that they may be accorded by federal law rights that are 
in addition to, and, on occasion, in conflict with, rights given under state 
law. In addition to those instances referred to earlier, in section 77 of the 
Bankruptcy Act, Congress operates to stay the exercise of rights given to 
security holders under state law, such as the right to carry out foreclosure 
proceedings under a corporate indenture, or the right to sell collateral pledged 
to secure loans. Somewhat similarly, in federal equity receiverships the 
federal courts traditionally granted priorities to so-called “six-month” claim- 
ants and to receivership expenses over railroad and public utility mortgages. 


Another instance of the exercise of this power to alter state-created rights 
in connection with the financial difficulties of interstate railroads is section 
20b of the Interstate Commerce Act, enacted in 1948.19 Reduced to simple 
terms, section 20b enables an interstate railroad to alter or modify the pro- 
visions of a security (other than an equipment trust obligation), and to alter 
or modify the provisions of mortgages, indentures or charters pursuant to 
which such a security was issued. To be so empowered, the road first pro- 
poses the plan to the I. C. C., which, following a hearing after notice to 
security holders, may make findings prescribed by the statute. The proposal 
is then submitted to holders of the affected securities and, if 75 per cent of 
each affected class assents, the I. C. C. enters an order approving and 
authorizing the proposal and fixing the time when it is to become binding on 
all affected security holders. The statute spells out its far-sweeping effect— 
in carrying out a plan under the statute a carrier is “relieved from the oper- 
ation of all restraints, limitations, and prohibitions of law, federal, state or 
municipal, in so far as may be necessary to enable [it] to make and carry 
into effect the alteration or modification so approved and authorized. ... 
Any power granted by this section to any carrier shall be deemed to be in 
addition to and in modification of its powers under its corporate charter or 
under the laws of any state.’’?° 


These instances of the use of federal law to add to or to alter the state- 
created rights of interstate carriers are the basis for suggesting the possi- 
bility of congressional enactments creating a new type of senior debt security 
to enable the airlines and the railroads to utilize floating charges. 


Floating Charges as Security for Senior Debt?1 


In commencing a discussion of floating charges it might be well to refer 
to two descriptions given by Lord Macnaghten: 


A specific charge, I think, is one that without more fastens on 
ascertained and definite property or property capable of being ascer- 
tained and defined; a floating charge, on the other hand, is ambulatory 
and shifting in its nature, hovering over and so to speak floating with 
the property which it is intended to affect until some event occurs or 
some act is done which causes it to settle and fasten on the subject 
of the charge within its reach and grasp.22 

A floating security is an caauaie charge on the assets for the time 
being of a going concern. It attaches to the subject charged in the 
varying condition in which it happens to be from time to time. It is 
of the essence of such a charge that it remains dormant until the 


1962 Stat. 163 (1948), 49 U. S. C., sec. 20b (1953). See Billyou, Railroad 
Reorganization under Section 20b of the Interstate Commerce Act, 39 Va. L. Rev. 
459 (1953). 

20 Sec. 20b(5). 

21 As to floating charges in general see: Gower, Modern Company Law c. 19 
(1954) ; Waldock, The Law of Mortgages c. 7 (2d ed. 1950); 3 Palmer, Company 
Precedents c. 7 (16th ed. 1952); Fraser, Reorganization of Companies in Canada, 
27 Colum. L. Rev. 932, 934-6 (1927); Note, The Availability of the Floating Charge 
as a Security Device in the United States, 28 Colum. L. Rev. 360 (1928); Curtis, 
The Theory of the Floating Charge, 4 U. Toronto L. J. 181 (1941). 

22 Illingworth v. Houldsworth [1904] A. C. 355, 358. 
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undertaking charged ceases to be a going concern, or until the person 
in whose favor the charge is created intervenes. His right to intervene 
may of course be suspended by agreement. But if there is no agree- 
ment for suspension, he may exercise his right whenever he pleases 
after default.?3 


Just as the American railroad mortgage and the remedies available to bond- 
holders thereunder are not the result of legislative action but the develop- 
ment of extremely able and imaginative lawyers, so is the floating charge in 
England. The validity of floating charges there was not established until 
1870, in a case involving such a charge created by a company with extensive 
shipping operations. There the court held that debenture holders secured 
by the floating charge were entitled to the proceeds of the sale of ships in 
priority to general creditors.?4 

Floating charges have now developed to the point where a writer on the 
English practice can state, “There can be scarcely a company which has not 
granted such a [floating] charge to its bank to secure its current overdraft 
and, in many cases, there will be a further floating charge to secure an issue 
of bonds;”25 and a writer on the Canadian practice to observe, “It is the 
almost invariable practice to include in a well drawn Canadian bond mort- 
gage a floating charge upon the assets and undertaking of the company. 
Most bond mortgages contain a specific charge of a company’s real estate 
and buildings or other fixed assets in addition to the floating charge, although 
sometimes there is no fixed charge and the floating charge is the only security 
for the bonds.’’26 

The spirit that moved English solicitors to develop the floating charge to 
a high state was portrayed half a century ago by the author of the then 
leading text on English debentures :27 


The “law merchant,” as Chief Justice Cockburn pointed out in his 
instructive judgment in Goodwin v. Roberts, is not fixed and stereo- 
typed, but a living law, capable of expansion and enlargement to meet 
the requirements of trade in the varying circumstances of commerce; 
and no more striking object-lesson in illustration of this truth could 
be found than debentures and debenture stock. Almost untouched by 
legislation—springing out of mercantile usage, this branch of our 
commercial system has grown with the marvellous growth of the com- 
pany, and strengthened with its strength. The needs of the business 
man, the experience and acumen of the City solicitor, the art of the 
Lincoln’s Inn draftsman, each has played its part in bringing deben- 
tures and debenture stock to their present state of elaboration. ... 

Perhaps the most controversial matter in connection with deben- 
tures and debenture stock is the floating charge. This floating charge 
is something sui generis and peculiar to English law. Neither the law 
of France, nor of Germany, nor of Scotland permits such a form of 
security,—permits, that is to say, a company to give a valid charge on 
its property (other than immovable) while it remains in possession— 
the ostensible owner. It may be said in defense of the charge that, 
now there is a public register of mortgages and charges, every person 
dealing with a company knows, or had the means of knowing, that the 
company has charged its property; and if, notwithstanding such 
knowledge or notice, he chooses to give credit to the company he must 
take the consequences, as in the case of a registered bill of sale. 


Since that was written vast improvements have been made in such security 
instruments and today they hold a high position in England and in Canada. 





23 The Governments Stock and Other Securities Investment Co. v. Manila Ry. 
[1897] A. C. 81, 86. 

24 Jn re Panama, New Zealand and Australian Royal Mail Company, L. R. 5 
Ch. 318 (1870). 

25 Gower, Some Contrasts Between British and American Corporation Law, 
69. Harv. L. Rev. 1869, 1897 (1956). 
(as 7) Fraser Reorganization of Companies in Canada, 27 Colum. L. Rev. 932, 934 

27). 
aan Debentures and Debenture Stock of Trading and Other Companies 
v-vi (1910). 
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Professor L. C. B. Gower of the University of London, recently visiting in 
Professor of Law at Harvard Law School, contrasted the use of the floating gl 
charge in England with our practices in the following words :28 pu 
so 

As in America, a charge which leaves the borrower free to deal Ww. 

with the property charged is normally not feasible. The reason for | 

this result in England is not the rule in Benedict v. Ratner, which qu 
precludes it in America but is unknown in England; instead the reason pl 

is the “reputed ownership” clause of the English Bankruptcy Act, and re 
certain provisions of the Bills of Sale Acts of 1878 and 1882. These di 


provisions, however, do not apply to incorporated companies, which 
can therefore charge their property in this way. Accordingly it is 


almost universal practice for companies to raise some of the funds pl 
which they require by floating charges over all their assets both pres- fl 
ent and future. This leaves them free to deal with their assets in the 
ordinary course of business, until the charges crystallize upon insol- Pp 
vency or the appointment of a receiver. There can be scarcely a com- ti 
pany which has not granted such a charge to its bank to secure its R 


current overdraft and, in many cases, there will be a further floating 
charge to secure an issue of bonds.29 It is, indeed, quite common for 
a business to be converted into an incorporated company solely because c 
of the greater facilities for borrowing which flow from the ability to b 
grant an effective floating charge. t) 





In his volume on company law Professor Gower elaborated on some of . 
the important attributes of floating charges :%° 


... floating charges ... are equitable charges on some or all of 
the present and future property of a company, subject to the com- 
any’s power to deal with such property in the ordinary course of 
usiness. .. . The charge remains floating and the property liquid 
until some default is made and the debenture-holder takes steps to 
enforce his security, or until winding up commences. When that occurs 
the charge “crystallizes” and is converted into a normal fixed charge 
on the assets of the company at the time of crystallization. Default 
alone will not suffice to crystallize the charge, the debenture-holders 
must intervene to determine the license to the company to deal with 
the property, normally by appointing a receiver or by applying to the 
court to do so. 

No particular form of words is necessary in order to create a float- 
ing charge; it suffices that the intention is shown, (a) to impose a 
charge on property present and future, and (b) to allow the company 
~ continue to deal with that property in the ordinary course of 

usiness.... 


... As a floating charge is necessarily equitable, it will clearly be 
postponed to a later legal mortgage if that mortgagee had no notice of 
it. But this is of little importance for, as we shall see, the floating 
charge will be invalid unless registered at the Companies’ Registry 
and registration constitutes notice. What makes the floating charge 
so vulnerable is not so much that it is equitable as the fact that the 
debenture-holders have impliedly authorized the company to continue 
to deal with its assets notwithstanding the charge... . 


The debenture itself may, however, restrict the company’s power 
to raise further charges in priority to or pari passu with it. Such 
restrictions, which are quite common but strictly construed, limit the 
company’s actual authority to deal with its assets and accordingly 
remove the basis on which floating charges are postponed to later 
equities. 


re ea ae ee eee ee ee es 


There is one reported American case involving a floating charge created 
by an English company.’! The case held that the instrument created an 
equitable mortgage on land in Minnesota enforceable between the parties. 
Since the question was presented on demurrer, the court did not decide the 
validity of the charge as against creditors and subsequent purchasers but 





28 Gower, Some Contrasts Between British and American Corporation Law, 
69 Harv. L. Rev. 13869, 1896-7 (1956) (some footnotes have been omitted). 

29 Often coupled with a fixed charge over specified real estate. 

80 Gower, Modern Company Law 409-11 (1954). 

31 Howard v. Iron & Land Co., 62 Minn. 298, 64 N. W. 896 (1895). 
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indicated that as between the company and the debenture holders the lan- 
guage of the debenture under consideration, which expressed a present 
purpose to pledge all of the company’s property (including that in Minne- 
sota) for payment of the debentures,®? was sufficient to create a valid lien 
without describing the property with particularity. Of course, among the 
questions that would probably have been raised by creditors and subsequent 
purchasers would be those relating to failure to comply with the Minnesota 
recording statutes and the effect of rules such as those expounded in Bene- 
dict v. Ratner, if applicable to the transaction. 

A contemporary writer on the subject of security in England has ex- 
pressed a strong belief that the development in England of debentures and 
floating charges may well continue to the point that mortgages may com- 
pletely disappear in that country as instruments securing corporate securi- 
ties.33 He likens that movement to the transition that took place in the 
Roman law from the fiducia (a transfer of title on condition that it be 
retransferred at a future date) to the hypotheca (a right of a creditor to 
compel a sale of assets of the debtor to realize on his claim). One point made 
by that writer is that the problems of conveyancing inherent in a mortgage 
transaction (where the real objective is security, not title) are needlessly 
complex so long as adequate procedures are available to bring about in the 
event of default the appointment of a trustee and sale of the assets of the 
debtor to secure payment of the creditor’s claim. 

That point has special significance in the case of railroad mortgages in 
the United States, where it is not uncommon for the mortgaged property to 
be in as many as ten different states and as many as three hundred different 
recording districts. In creating a railroad mortgage in this country it is 
conventional to consider the laws of each of the states where the mortgaged 
property is located and to comply as closely as possible with the laws of 
those several states with respect to the substantive provisions of the mort- 
gage as well as with their recording requirements. The reason for this is 
that our railroad mortgage is a direct descendant of the mortgage given by 
an individual land owner. In the case of a railroad mortgage the problem 
becomes extremely complex because of the many jurisdictions involved and 
the vast amount of time counsel must spend to resolve these problems. More 
than half a century ago Canada, realizing the inordinate problems and 
expense imposed on its railroads in recording their mortgages in the various 
provinces and counties, enacted a statute dispensing with local recording 
where the mortgage was recorded with the Secretary of State of Canada.*4 

The airlines of the United States do not have a problem of comparable 
complexity. Although they may have real property located in more states 
than many railroads, the real property in a single state of even the largest 
trunk airline is at one or more terminals and can be readily described by 
metes and bounds—something which is impossible in the case of a large 





32 “The company hereby charges with such payment its undertaking [and] all 
its property whatsoever and wheresoever, both present and future. ... The deben- 
tures ... are all to rank pari passu as a first charge upon the property hereby 
charged ... ; and such charge is to be a floating security, but so that the company 
is not to be at liberty to create any mortgage or charge in priority to the said 
debenture.” Jd. at 897. More modern forms of floating charge clauses appear in 
Fraser, Reorganization of Companies in Canada, 27 Colum. L. Rev. 932, 935 (1927) ; 
Jacob, The Effect of Provision for Ratable Protection of Debenture Holders in Case 
of Subsequent Mortgage, 52 Harv. L. Rev. 77, 127 (1938). 

33 Waldock, The Law of Mortgages 16, 19, n. 1 (2d ed. 1950), Cf. Corey, Direct 
Placement of Corporate Securities 117 (1951): “In the choice between debentures 
and mortgage bonds, institutional investors follow the capital market’s preference 
for the former. The general experience with mortgage bonds during the depression 
left the impression that this type of security frequently was not a great deal more 
satisfactory in the event of bankruptcy or liquidation than were debentures.” 

34 Cf. The Canadian Railway Act, secs. 139, 140, Can. Rev. Stat., c. 234 (1952). 
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railroad system. Each individual piece of property can be subjected to a 
separate mortgage to be pledged as collateral with a single trustee—each 
mortgage complying with the laws of the particular jurisdiction, thereby 
making it unnecessary to draft, as in the case of a railroad mortgage, a 
single document which simultaneously complies with the applicable laws of 
a great many states. 

Since our airlines have been able to finance the acquisition of large fleets 
of four-engine aircraft for domestic and foreign operation, the financing 
vehicles presently available to the airlines must be deemed to be reasonably 
satisfactory. A large part of such financing has been done with the use of 
chattel mortgages entered into and recorded with the C.A.A. under the 
authority of section 503, but another large part has been done by the sale of 
unsecured debentures, principally to institutions and to a lesser extent to 
the public. Commitments, aggregating more than $2 billion, have been 
entered into, largely with institutional investors, to finance the acquisition 
of jet fleets by our trunk airlines. Some of these commitments contemplate 
the giving of security in the form of chattel mortgages on the aircraft fleet. 
An equally large number contemplate the issuance of unsecured debentures 
with appropriate protective clauses. It is expected that such financing and 
the use of retained earnings will be adequate for the re-equipment programs 
and that recourse to public debt financing will not be necessary. 

Notwithstanding these enviable signs of successful solution by the trunk 
airlines of their financing problems, it seems essential that the airlines 
develop, just as the railroads did a century ago, a debt security device which 
can appeal to large numbers of investors. Neither section 503 nor the 
medium of unsecured debenture financing may be fully adequate for that 
purpose. In terms of section 503, there has been no very satisfactory reso- 
lution of the problem of obtaining a first and prior lien on unidentifiable 
spare parts located at many places around the country. Counsel are con- 
cerned as to the possible effect of the doctrine of Benedict v. Ratner, their 
concern stemming from the fact that while section 503(a) (3) appears to 
authorize a chattel mortgage affecting unidentified spare parts, propellers 
or engines, when such articles are installed in or removed from aircraft at 
many terminals here and abroad, or are exchanged between the airlines them- 
selves or with operators of privately operated central repair bases where 
substantial amounts of commercial aircraft maintenance and overhaul is 
carried out (all of which is done in practice, and necessarily so), the mort- 
gagor and others may be deemed to have been exercising such dominion over 
the supposedly mortgaged spare parts, propellers and engines as to raise a 
question as to the validity of the mortgage. If this dealing with purportedly 
mortgaged assets is of the type that is within the doctrine of Benedict v. 
Ratner, and if the doctrine of that case should be applicable to the transac- 
tion, the mortgage itself may be invalid.*> Rather than run that risk, some 





35 In Benedict v. Ratner, the Court recognized that a state statute could author- 
ize the creation of a floating charge and make inapplicable the rule that retention 
of possession by a mortgagor with power of sale for his own benefit is fraudulent 
to creditors (see 268 U. S. 361, n. 11). The Court cited as just such a statute the 
then section 45 of the New York Personal Property Law, which authorized the 
creation of a general lien on a stock of merchandise, including after-acquired chat- 
tels, and upon accounts receivable arising from such merchandise. 

The congressional reports on the 1948 amendments to section 503, supra, note 
10, seem to acknowledge that the revised section 503 was intended to create a float- 
ing charge on unidentified spare parts, propellers or engines. That appears from 
the following statements in both reports: 

“Subsection (a) (3) provides for the establishment and mainte- 
nance of a system for the recordation of the designated liens upon 
spare parts, aircraft engines, and propellers. It would be unnecessary 
under these provisions to identify each item individually. Only a gen- 
eral description of the type of property covered and a designation of 

its location would be necessary. Such descriptions of property together 
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airline chattel mortgages have deliberately omitted any purported lien on 
spare parts or unidentified accessories and engines. 

Except for such recognition to security interests created under section 
503 as may be accorded abroad because of the Convention on the Interna- 
tional Recognition of Rights in Aircraft (which has received the unqualified 
ratification of only Brazil, Norway, Pakistan and the United States of Amer- 
ica), there is no great assurance that section 503 will be held to be effective 
other than in the United States, its territories and possessions.°* Therefore, 
an airline that must depend on giving security in its financings may find that 
it derives little borrowing power from anything other than that portion of 
its fleet, and perhaps spare engines and parts, utilized in operations within 
the United States. Our airlines have very sizable amounts of other assets 
that might well be availed of as security to increase their borrowing power 
—such as operating assets not embraced within the terms of section 503, 
office equipment, maintenance shops, passenger and cargo loading equipment, 
underground fueling systems and accounts receivable. As our airlines 
acquire larger and more expensive operating equipment, the amount of their 
assets not within the present terms of section 503 will increase and the 
desirability of a security device to effectively borrow against them will like- 
wise increase. 

Even though the airlines may now feel they can foresee the successful 
financing of their re-equipment programs, fairness to their stockholders 
(who, because of the use airlines have made of retained earnings for new 
equipment, have long gone with little or nothing in the way of dividends) 
should impel the airlines to seek long-term financing acceptable not only to 
the large institutional investors capable of carefully following the activities 
of their borrowers, but to the smaller investors. The large institutional 
investors may themselves desire that there be available to the airlines a 
security device that may make possible the refunding of securities held by 
institutions by securities that may have greater attraction to the public. 

* * *% * 

The attached drafts of amendments to the Civil Aeronautics Act and the 
Interstate Commerce Act have been prepared with the objective of providing 
statutory authority for the creation by our airlines and railroads of floating 
charges to secure debt. If statutes such as these are enacted, the provisions 
of the indenture setting forth the terms and other conditions of the indebted- 
ness will be of considerable importance. It is reasonable to expect that such 





with designations of locality have been accepted as adequate descrip- 
tions in liens by Federal and State courts. See Murphy Hotels Corp. 
v. Central National Bank Savings & Trust Co. (18 F. (2d) 719 (1927), 
cert. den. 275 U. S. 534) [chattel mortgage covering all property 
placed in a leased hotel by the mortgagor held to be ‘neither vague, 
indefinite nor insufficient, but, on the contrary, specifically covered all 
the furniture and equipment in this billiard parlor on the day the 
mortgage lien attached’]; Hartford Accident & Indemnity Co. v. 
Coggin (78 F. (2d) 471 (1935), cert. den. 296 U. S. 620) [‘North 
Carolina courts apply the general rule that a description in a mort- 
gage is sufficient if it points out the subject-matter with such particu- 
larity as to enable it to be identified’]; Latta v. Bell (122 N. C. 641, 
80 S. E. 15) [chattel mortgage on ‘all personal property’ in ‘Hotel Bar’ 
and ‘Hotel Billiard Room’ held not to cover personal property in 
adjoining cellar]; Lee County Sav. Bank v. Snodgrass Bros. (166 
N. W. 680, 182 Iowa 1387) [mortgage of ‘livestock, including steers, 
—. a bulls, hogs and sheep’ held to also cover horses and 
mules].” 

The Uniform Commercial Code abrogates the doctrine of Benedict v. Ratner 
by providing that a “security interest is not valid or fraudulent against creditors 
by reason of liberty in the debtor to use or dispose of all or part of the collat- 
eral...” 12A Pa. Stat. Ann. (Purdon), sec. 9-205 (1954). 

_ 36 See Calkins, Creation and International Recognition of Title and Security 
Rights in Aircraft, 15 J. Air L. 156 (1948). 
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an indenture would contain, among other provisions, clauses restricting the 
creation of indebtedness ranking prior to or on a parity with indebtedness 
secured by the floating charge, restricting the creation of mortgages and 
prohibiting or limiting the sale of disposition of certain assets unless the 
proceeds are applied for the benefit of secured debt. Drafting of indentures 
with such clauses has reached a high state of development in contemporary 
debt financing,®? and those precedents would be further developed and refined. 


APPENDIX A 
SUGGESTED NEW SECTION 505 OF THE CIVIL AERONAUTICS ACT 


SECTION 505. (a) It shall be lawful for an air carrier certified under 
section 604(b) of this act to create and issue (any provision contained in 
any corporate charter or any provision of state law to the contrary notwith- 
standing, except any such provision requiring the consent of shareholders 
to such action) indebtedness secured by a mortgage, lien or charge on all, 
or any part of its real and personal property, franchises and certificates of 
public convenience and necessity, then or thereafter owned, with power 
reserved to the carrier to deal with such property and franchises, subject to 
any restrictions on such power contained in the instrument executed by the 
carrier to create or secure such indebtedness, although such mortgage, lien 
or charge may take effect as a specific encumbrance or crystallize only upon 
the declaration, as provided in the instrument executed by the carrier to 
create or secure such indebtedness, of a default in any term or condition 
contained in such instrument. Purported conveyances made, or liens created, 
by the carrier in violation of any restrictive covenant contained in any such 
instrument shall be void. 


(b) Every such instrument shall describe the property, franchises and 
certificates to be subject to such mortgage, lien or charge (such discription 
may be by classes of property, franchises and certificates) and shall be 
executed by the parties thereto, and acknowledged or verified in accordance 
with such requirements as the administrator shall prescribe, and recorded in 
a recording system which shall be established for such purpose by the admin- 
istrator; and any such instrument so recorded shall, from and after the time 
so recorded, constitute notice to, and shall be valid in accordance with its 
terms against, any person who subsequently acquires from the carrier or its 
successors or assigns, in any manner whatsoever, an interest in the property, 
assets or undertaking which shall be affected by such instrument, including, 
without limitation any purchaser from or mortgagee, pledgee, creditor, 
receiver, or trustee in bankruptcy of, the carrier or its successors or assigns; 
and any such instrument so recorded need not be otherwise filed, deposited, 
registered or recorded under the provisions of any other law of the United 
States of America or of any state or political subdivision thereof, territory, 
district or possession thereof, respecting the filing, depositing, registration 
or recordation of such instrument, but shall be valid and enforceable in any 
such state or political subdivision thereof, territory, district or possession 
thereof, as if duly filed, deposited, registered or recorded in accordance with 
any such law of such state or political subdivision thereof, territory, district 
or possession thereof, whether or not so filed, deposited, registered or 
recorded. The administrator shall establish and maintain a system for the 
recording of each such instrument which shall be submitted for recording 
pursuant to the provisions of this section, and shall cause to be marked, or 
stamped upon such instrument, a consecutive number, as well as the date 
and hour of such recording, and shall maintain an index of all such instru- 
ments, including any assignment, amendment, release, discharge or satisfac- 





87 Corey, Direct Placement of Corporate Securities 115-125 (1951). 
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tion thereof, and notice of any declaration of default thereunder, and shall 
list in such index the names and addresses of the principal debtors, trustees, 
guarantors and other parties thereto, as well as such other facts as the 
administrator, in its discretion, may consider will facilitate the determina- 
tion of the rights of the parties to such transactions. All records and indices 
maintained by the administrator pursuant to this section shall be open to 
public inspection at reasonable hours, In all suits or proceeding in any court, 
at law or in equity, a copy of each instrument recorded in accordance with 
the requirements of this section, certified by the administrator to have been 
so recorded, shall be received as evidence thereof. 

(c) Upon the default in any term or condition of an instrument executed 
by a carrier, the mortgage, lien or charge created therein may be enforced 
by judicial proceedings. The several United States district courts shall have 
original jurisdiction of any action or proceeding to enforce the mortgage, 
lien or charge contained in any such instrument and to prevent and restrain 
violations of the provisions thereof. Any power granted by this section to 
any carrier shall be deemed to be in addition to and in modification of its 
powers under its corporate charter or under the laws of any state. As used 
in this section, the term “instrument” shall mean any deed of trust, inden- 
ture, mortgage or other document executed by a carrier to create or secure 
indebtedness created and issued pursuant to the provisions of this section, 
and any release, partial release, discharge or satisfaction thereof, or supple- 
ment thereto. 


APPENDIX B 
SUGGESTED AMENDMENT TO SECTION 20a OF THE INTERSTATE COMMERCE ACT 


(13) (a) It shall be lawful for a carrier to create and issue (any provi- 
sion contained in any corporate charter or any provision of state law to the 
contrary notwithstanding, except any such provision requiring the consent 
of shareholders to such action) indebtedness secured by a mortgage, lien or 
charge on all, or any part of, its real and personal property, franchises and 
certificates of public convenience and necessity, then or thereafter owned, 
with power reserved to the carrier to deal with such property and franchises, 
subject to any restrictions on such power contained in the instrument 
executed by the carrier to create or secure such indebtedness although such 
mortgage, lien or charge may take effect as a specific encumbrance or crys- 
tallize only upon the declaration, as provided in the instrument executed by 
the carrier to create or secure such indebtedness, of a default in any term or 
condition contained in such instrument. Purported conveyances made, or 
liens created, by the carrier in violation of any restrictive covenant contained 
in any such instrument shall be void. 

(b) Every such instrument shall describe the property, franchises and 
certificates to be subject to such mortgage, lien or charge (such description 
may be by classes of property, franchises and certificates) and shall be 
executed by the parties thereto, and acknowledged or verified in accordance 
with such requirements as the Commission shall prescribe, and recorded in 
a recording system which shall be established for such purpose by the Com- 
mission; and any such instrument so recorded shall, from and after the time 
so recorded, constitute notice to, and shall be valid in accordance with its 
terms against, any person who subsequently acquires from the carrier or its 
successors or assigns, in any manner whatsoever, an interest in the property, 
assets or undertaking which shall be affected by such instrument, including, 
without limitation, any purchaser from, or mortgagee, pledgee, creditor, 
receiver, or trustee in bankruptcy of, the carrier or its successors or assigns; 
and any such instrument so recorded need not be otherwise filed, deposited, 
registered or recorded under the provisions of any other law of the United 
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States of America or of any state of political subdivision thereof, territory, 
district or possession thereof, respecting the filing, depositing, registration 
or recordation of such instrument, but shall be valid and enforceable in any 
such state or political subdivision thereof, territory, district of possession 
thereof, as if duly filed, deposited, registered or recorded in accordance with 
any such law of such state or political subdivision thereof, territory, district 
or possession thereof, whether or not so filed, deposited, registered or re- 
corded. The Commission shall establish and maintain a system for the 
recording of each instrument which shall be submitted for recording pur- 
suant to the provisions of this paragraph, and shall cause to be marked, 
or stamped upon such instrument, a consecutive number, as well as the date 
and hour of such recording, and shall maintain an index of all such instru- 
ments, including any assignment, amendment, release, discharge or satisfac- 
tion thereof, and notice of any declaration of default thereunder, and shall 
list in such index the names and addresses of the principal debtors, trustees, 
guarantors and other parties thereto, as well as such other facts as the Com- 
mission, in its discretion, may consider will facilitate the determination of 
the rights of the parties to such transactions. All records and indices main- 
tained by the Commission pursuant to this paragraph shall be open to public 
inspection at reasonable hours. In all suits or proceedings in any court, at 
law or in equity, a copy of each instrument recorded in accordance with the 
requirements of this paragraph, certified by the secretary or an assistant 
secretary of the Commission to have been so recorded, shall be received as 
evidence thereof. 

(ec) Upon the default in any term or condition of an instrument executed 
by a carrier, the mortgage, lien or charge created therein may be enforced 
by judicial proceedings. The several United States district courts shall have 
original jurisdiction of any action or proceeding to enforce the mortgage 
lien or charge contained in any such instrument and to prevent and restrain 
violations of the provisions thereof. Any power granted by this paragraph 
to any carrier shall be deemed to be in addition to and in modification of its 
powers under its corporate charter or under the laws of any state. As used 
in this paragraph, the term “instrument” shall mean any deed of trust, in- 
denture, mortgage or other document executed by a carrier to create or 
secure indebtedness created and issued pursuant to the provisions of this 
paragraph, and any release, partial release, discharge or satisfaction thereof, 
or supplement thereto. 





ee a 













































INTERNATIONAL REVIEW 


Compiled by J. G. Gazpik in cooperation with Dr. G. F. FirzGERALD 
and Mr. A. M. Lester (ICAO) and Miss S. F. MACBRAYNE. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 
Eleventh Session of the ICAO Legal Committee, Tokyo, September 
12th/25th, 1957. Report of the ICAO Subcommittee on the Hire, 
Charter and Interchange of Aircraft. Draft Convention. 

Report of ICAO Observer at the XIVth Universal Postal Union, 
Ottawa, August 14th/September 27th, 1957. 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 
Traffic Conferences, Miami, September 24th/October 20th, 1957. 
III. CASES: 
Societé Commerciale des Transports Transatlantiques v. Societé 
Vairon & Cie. (Cour de Cassation, Ch. civ., Sect. com.) 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


ELEVENTH SESSION OF THE ICAO LEGAL COMMITTEE 
TOKYO, SEPTEMBER 12th/25th, 1957 


The Eleventh Session of the ICAO Legal Committee was held at the 
Sankei Kaikan, Tokyo, between September 12th and 25th, 1957. Mr. Sannojo 
Nakamura, Minister of Transportation, welcomed the Committee on behalf 
of the Government of Japan and the Chairman of the meeting was Professor 
A. Ambrosini of Italy. 

Among the reports considered by the meeting was that submitted by the 
ICAO Legal Subcommittee on the Hire, Charter and Interchange of Aircraft. 
The report was as follows: 


REPORT OF THE ICAO LEGAL COMMITTEE ON THE HIRE, 
CHARTER AND INTERCHANGE OF AIRCRAFT 


The Council of ICAO decided, on 22 March 1955, that the Chairman of 
the Legal Committee should be asked to establish a subcommittee! to make 
a preliminary examination of the problems posed by Recommendation No. 12 
of the Strasbourg Conference on Co-ordination of Air Transport in Europe 
(April-May 1954). That recommendation was to the effect that the Council 
of ICAO should consider the need for an international convention on the 
charter and hire of aircraft and the problems associated with its preparation. 

The Hague Conference, having considered the question of the hire and 
charter of aircraft, in September 1955, in connection with the preparation of 
the Protocol to Amend the Warsaw Convention, felt that the matter was 
of too great complexity to permit the insertion of provisions relating thereto 
in the Protocol. But it did consider that the matter was of considerable 
practical importance in view of the extent of charter and hire arrangements 
and required further study. Therefore, the Conference recommended that 
this subject should be further studied by the Organization. 

The Council decided, on 18 November 1955, that the subject of charter, 
hire and interchange of aircraft be included as one of the items on the cur- 
rent part of the work program of the Legal Committee and requested the 








1This subcommittee met in The Hague (1955), Caracas (1956) and Madrid 
ti) 
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Committee to take appropriate action to study the subject and to transmit 
to the Council any draft convention relating to this matter that the Commit- 
tee considered as ready for presentation to the States as a final draft 
together with a report thereon, or any recommendations for action by 
Council that the Committee considered appropriate. 

Meanwhile, the First Session of the European Civil Aviation Conference 
(November-December 1955) recommended that the Council of ICAO should 
arrange to include in the study of the hire and charter of aircraft particular 
reference to the legal problems that arise when the functions of the State 
of registry of an aircraft interchanged without crew are transferred to 
another State. On 13 March 1956, Council requested the Chairman of the 
Legal Committee to have the aforementioned problems studied. 

The Committee, in studying the matters referred to it by the Council, 
considered problems arising under: 


(1) The Rome Convention on Damage Caused by Foreign Aircraft to 
Third Parties on the Surface (1952). 

(2) The Chicago Convention on International Civil Aviation (1944). 

(3) The Geneva Convention on the International Recognition of Rights 
in Aircraft (1948). 

(4) The International Air Transport Agreement (1944). 

(5) The International Air Services Transit Agreement (1944). 

(6) The Warsaw Convention for the Unification of Certain Rules 
Relating to International Carriage by Air (1929). 


The problems arising under these Conventions and Agreements are dealt 
with below. 


(1) The Rome Convention on Damage Caused by Foreign Aircraft to 
Third Parties on the Surface (1952) 


The problem which arises under the Rome Convention in the case of the 
hire, charter and interchange of aircraft has been illustrated by the follow- 
ing example given by Dean Chauveau: 

“SABENA is operating a flight from Brussels to Paris with an 
aircraft belonging to Air France. While flying over a French city, 
the aircraft crashes into the Gas Works, which explodes and lays 
waste a whole district. Even after the Rome Convention has come into 
force, SABENA will not be able to avail itself of its provisions, since 
the Convention (Article 23) applies to damage arising on the territory 
of one contracting State and caused by an aircraft registered in the 
territory of another contracting State.” 
The Committee considers that no action need be taken with respect to the 
Rome Convention because it is open to any State to amend its domestic law 
so as to confer upon operators of aircraft registered in that State the bene- 
fits of the Rome Convention when damage is caused to third parties on the 
surface in the territory of that State. 


(2) The Chicago Convention on International Civil Aviation (1944) 


In considering problems arising under the Chicago Convention in the 
case of hire, charter and interchange of aircraft, the Committee took cog- 
nizance of the following definition of interchange accepted by the European 
Civil Aviation Conference: 

“The word ‘interchangeability’ should be taken to refer to the 
ability of an airline operating internationally under a governmental 
agreement or authorization to use other aircraft belonging to a foreign 
airline and registered in a foreign State, with or without the air- 
craft’s crew.” 

In the light of information at present available, it appears that in the case 
of aircraft registered in contracting States, such practical difficulties as may 
exist under the Convention in connection with hire, charter and interchange 
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of aircraft, are not of such importance or nature as to warrant a recom- 
mendation that the Convention be amended. In particular, hire, charter 
and interchange with crew raises no problem as regards the application of 
the Chicago Convention. 

As regards the case of interchange without crew, the Committee con- 
sidered whether it was necessary to amend the Convention so as to solve 
a number of difficulties which may arise in practice, particularly because 
the responsibility of a contracting State in relation to an aircraft depends 
upon the nationality of the aircraft itself and not on that of its operator. 
Although a contracting State may be obliged by the Convention to exercise 
control over an operator and perhaps also over a crew not of its own nation- 
ality, the Committee did not consider that it is necessary at this time to 
amend the Chicago Convention either to provide for the transfer of the 
aircraft to the register of the State of which the operator is a national, or 
in any other way. The problems which arise may, it is thought, be solved 
in practice in the manner considered in the following paragraphs. 

Article 12 of the Convention requires, among other things, compliance 
with the rules of the places overflown. The flying personnel, whatever its 
nationality, receives the necessary instructions and information in order that 
it may be able to comply with these rules. 

A transfer of registry or an amendment of the Convention to provide for 
dual registration is not indispensable for the regulation of the problems 
arising under Articles 32, 31 and 30(b) : 


—as regards Article 32 the issue or validation of the licenses of operat- 
ing crew by the State of registry of the aircraft permits in all cases 
compliance with the provisions of that Article. In addition, it is 
possible to conceive that a State may authorize another State to 
validate the licenses in its name without contravening the Article; 

—as regards Article 31 (certificates of airworthiness), the solution for 
the problem is the same; 

—as regards Article 30(b) which requires that the personnel using 
radio transmitting apparatus be provided with licenses issued by the 
State of registry, an examination should be made, at the same time, 
of Article 24 of the Radio Regulations annexed to the International 
Telecommunications Convention of Atlantic City, 1947, which pro- 
vides that “the service of every ... aircraft... radiotelephone station 
must be performed by an operator holding a certificate issued or 
recognized by the government to which the station is subject.” This 
possibility of “recognition” permits the solution of the problem that 
Article 30(b) of the Chicago Convention seems to raise. In fact, the 
Atlantic City Convention is later in time than the Chicago Convention 
and the two Conventions are in force among the same States. 


The Chicago Convention provides in Articles 17 and 20 that registration 
confers nationality and that aircraft should bear the marks of such nation- 
ality. However, in the case of aircraft registered in contracting States, 
Articles 5 and 6 of the Convention do not link the grant of permissions and 
authorizations for air services to the nationality of aircraft used by the 
carriers. 

Article 24 of the Convention concerning customs duty raises no problem 
in regard to international carriage. The special problems which might arise 
in the case of routes within a State may be solved by agreements among the 
States concerned and by domestic provisions. 

Article 26 of the Convention on the investigation of accidents provides 
that the State of registry has the possibility of appointing observers. This 
provision does not prevent that State from appointing among the observers 
representatives of the State of nationality of the crew. 

Any problems that might be raised by the application of Article 27 of 
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the Convention concerning exemption from seizure on patent claims can be 
solved by prior agreement among the States concerned. 

The Committee does not exclude the possibility that the practical prob- 
lems may be solved by means other than those indicated above. The Com- 
mittee is of the opinion that the matter should be kept under periodic review 
in order to ascertain whether further experience has demonstrated the need 
for an amendment of the Chicago Convention or for other international 
action. 

(Secretariat Note: The Committee decided during the Session that this 
report should include certain material previously reproduced in documents 
available to the Committee. The material in question is set forth in Appendix 
“A” hereto.) 


(3) The Geneva Convention on the International Recognition of 
Rights in Aircraft (1948) 
The Committee considers that no problems arise under the Geneva Con- 
vention in respect of the hire, charter and interchange of aircraft. 


(4) The International Air Transport Agreement (1944) and 


(5) The International Air Services Transit Agreement (1944) 


The Committee noted that, in the case of the hire, charter and inter- 
change of aircraft, certain problems could arise under the International Air 
Transport Agreement and the International Air Services Transit Agreement 
but did not consider that these problems were of such importance as to 
warrant a recommendation concerning remedial action in regard to them at 
this time. 


(6) Problems Arising Under the Warsaw Convention for the Unification of 
Certain Rules Relating to International Carriage by Air in 
the Case of a Charter With Crew 

The Committee considers that no problem arises under the Warsaw Con- 
vention or under that Convention as amended by the Hague Protocol, when 
an aircraft is chartered or hired without a crew, but that difficult problems 
may arise when an aircraft, or any part of the space in an aircraft, is 
chartered or hired with a crew. The solution of these problems is desirable 
in order to facilitate the chartering and hiring of aircraft. 

The problems mentioned in the preceding paragraph may arise because 
the Warsaw Convention, in its original form and as amended by the Hague 
Protocol, leaves uncertain: 


a. the respective liabilities of the owner? and the charterer or hirer 
under the Convention, in respect of passengers, baggage and cargo; 

b. the question whether in those provisions of the Convention which 
refer to “the carrier,” the owner or the charterer or hirer is the 
person meant. 


The Committee considers that it is advantageous to provide a solution for 
(b), as well as for (a), because the answer to (b) will affect the quantum 
or existence of liability under the Convention. To take only one example, 
if under Article 26, the plaintiff is required to complain to “the carrier” 
within a certain time, it is necessary for him to know to which of the parties 
the complaint must be made, if he is not to be deprived of his right to dam- 
ages. 

In preparing a solution for the above-mentioned problems, the Committee 
took into account the fact that difficulties arise in relation to the charterer and 
hirer of an aircraft with crew both under the unamended Warsaw Conven- 
tion and under the Warsaw Convention as amended at The Hague, 1955 and 





2 Owner includes any other person entitled to charter out or hire out an air- 
craft with crew. 
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that it may be some time before the Convention in its amended form entirely 
replaces the unamended Convention. The Committee accordingly sought a 
solution which would be adequate in relation to the original Warsaw Con- 
vention as well as in relation to the Warsaw Convention as amended at The 
Hague, 1955. The Committee took care not to propose anything which would 
amend those documents in their general application and the solution recom- 
mended by the Committee deals only with the problems which arise when 
the aircraft is chartered, or hired or interchanged. In addition, the solution 
covers the case (not necessarily that of charter or hire of the entire capacity 
of an aircraft) in which the carriage is performed by a person other than 
the person contracting to carry. 

The Committe considers it inadvisable to prepare an amendment to the 
Warsaw Convention. To do so might lead-to delay in the ratification by States 
of the Protocol adopted at The Hague in 1955. The Committee recommends 
that the problems arising out of the charter, hire and interchange of aircraft 
upon which the Warsaw Convention of 1929 is silent, can appropriately be 
dealt with by a separate Convention. 

Accordingly, the Committee drew up the draft convention set forth here- 
after as a proposed solution to the problems which it had before it at Tokyo. 

In the opinion of the Committee, the draft convention is ready for pre- 
sentation to the States as a final draft. 

The Committee was unable, in the time available during the Eleventh 
Session, to prepare a detailed commentary on the draft convention. Accord- 
ingly, it has authorized the Secretariat to prepare such a commentary which, 
after approval by the Chairman of the Committee and the Rapporteur on 
the draft convention, will be submitted to the Council along with the text of 
the draft convention. The Committee recommends that, if the Council decides 
to circulate the draft convention to States and interested international or- 
ganizations, the Secretariat commentary should accompany the text. 

The Committee gave careful consideration to the position of the air 
freight forwarder, namely the person who carries on the business of a 
forwarder of cargo but does not himself perform carriage of goods by air. 
The matter will be described in greater detail in the Secretariat’s commen- 
tary. In this report attention may be drawn to the special feature of Article 
V of the draft Convention which provides that, in case of cargo, the extent 
of liability of the carrier actually performing the carriage shall be deter- 
mined by reference to the agreement between him and the contracting 
carrier, 

Concerning the Draft Convention for the Unification of Certain Rules 
relating to International Carriage by Air performed by a Person other than 
the Contracting Carrier, the Committee passed the following resolution: 


THE LEGAL COMMITTEE 


HAVING CONSIDERED the question of problems arising under the 
Warsaw Convention for the Unification of Certain Rules Relating to Inter- 
national Carriage by Air in the case of a charter with crew, 

IS OF THE OPINION that there is need for a separate convention con- 
taining solutions for such problems, 

HAS, ACCORDINGLY, drawn up a draft Convention for the Unification 
of Certain Rules Relating to International Carriage by Air Performed by a 
Person other than the Contracting Carrier, 

AND CONSIDERING that the draft convention is ready for presentation 
to the States as a final draft, 

RESOLVES that, in accordance with paragraph 1 of Resolution AT7-6 
of the Assembly of the International Civil Aviation Organization, the draft 
convention and the Committee’s report thereon which is to be supplemented 
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by a commentary on the text to be prepared by the Secretariat, subject to 
the approval of the Chairman of the Legal Committee and the Rapporteur 
on the draft convention, be transmitted to the Council of the Organization 
for further action in accordance with the provisions of the said Resolution. 


DRAFT CONVENTION FOR THE UNIFICATION OF CERTAIN 
RULES RELATING TO INTERNATIONAL CARRIAGE BY AIR 
PERFORMED BY A PERSON OTHER THAN 
THE CONTRACTING CARRIER 


ARTICLE I 


In this Convention the expression “the Convention” means the “Conven- 
tion for the Unification of Certain Rules relating to International Carriage 
by Air” signed at Warsaw on 12 October 1929, or that Convention as amended 
at The Hague on 28 September 1955, according to whether the carriage 
under the agreement referred to in Article II is governed by the one or by 
the other. 

ARTICLE II 


The “contracting carrier” referred to in this Convention is the party to 
the agreement for carriage made with the passenger or the consignor, or 
with a person acting on behalf of the passenger or consignor. 


ARTICLE III 


If carriage governed by the Convention or any part of such carriage is 
performed by a person other than the contracting carrier (which other per- 
son is hereinafter called “the other person”) then, except as provided in 
this Convention, the rights and obligations of the other person shall, in 
respect of the carriage which he performs, be those of a carrier under the 
Convention. 


ARTICLE IV 


The aggregate of the amounts recoverable from the other person and the 
contracting carrier shall not exceed the highest amount which may be 
awarded against either of them hereunder or under the Convention. 


ARTICLE V 


Subject to the provisions of Article IX hereof and of Article 23 of the 
Convention, in the case of the carriage of cargo the extent of the liability 
of the other person, his servants and agents, shall be determined by reference 
to the agreement between that other person and the contracting carrier. 


ARTICLE VI 


The acts and omissions of the contracting carrier, his servants and 
agents, in relation to the carriage performed by the other person shall be 
deemed to be also those of such other person. Nevertheless, this provision 
shall not apply so as to deprive the other person of the limitation of liability 
under the Convention, nor shall it apply to any special agreement under 
which the contracting carrier assumes obligations not imposed by the Con- 
vention, or waives rights or agrees to an increase in the limits of liability 
established by the Convention, unless agreed to by the other person. 


ARTICLE VII 


Subject to the provisions of Article V, the servants and agents of the 
other person shall be entitled to invoke the defenses and the limits of liability 
which would be applicable under the Convention if the other person had been 
the contracting carrier. 
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ARTICLE VIII 


1. For the purposes of this Convention, the acts and omissions of the 
other person, his servants and agents, in relation to the carriage performed 
by such other person, shall be deemed to be also those of the contracting 
carrier. 

2. Any declaration or complaint made, or order given, to the other person 
shall have the same effect as if it had been made or given to the contracting 
carrier. 

ARTICLE IX 


Any provision purporting to exclude or diminish the liability of the 
contracting carrier or of the other person or to infringe the rules laid 
down in this Convention shall be null and void, but the nullity of any such 
provision shall not involve the nullity of the whole contract. In the case of 
carriage of cargo governed by the provisions of this Convention arbitration 
clauses are allowed if the arbitration is to take place in one of the jurisdic- 
tions specified in Article XI and in accordance with that Article. 


ARTICLE X 


In respect of the carriage performed by the other person, an action for 
damages may be brought, at the option of the plaintiff, against the contract- 
ing carrier or against the other person or against both together. 


ARTICLE XI 


1. An action for damages under this Convention against the other person 
must be brought, at the option of the plaintiff, before a court having juris- 
diction over the contracting carrier under Article 28, paragraph 1, of the 
Convention, or before a court having jurisdicition where the other person 
is ordinarily resident or has his principal place of business. The action may 
only be brought before a court which is situated in a territory to which this 
Convention applies. 

2. If, in accordance with paragraph 1, an action is brought against the 
other person in respect of the carriage performed by him, an action in re- 
spect of that carriage may also be brought before the same court against 
the contracting carrier. 


ARTICLE XII 


Nothing in this Convention shall affect the provisions of Article 30 of 
the Convention. 


REPORT OF ICAO OBSERVER AT THE XIVth UNIVERSAL 
POSTAL CONGRESS, OTTAWA, 1957 


I. INTRODUCTION 


The inauguration ceremony of the Congress was held on the afternoon 
of 14 August 1957, and immediately thereafter the Congress went into closed 
working session to determine its organization and rules of procedure, a task 
which was accomplished the same evening. 

The organization of the Congress consisted of its plenary meetings and 
of seven permanent Commissions, of which only the proceedings of the 
General Commission, charged with the consideration of certain constitutional 
questions, and Commission I bis, charged with the consideration of air mail 
matters, were of interest to this Organization. These Commissions were 
presided over, respectively, by Monsieur J. B. L. Lemmens, Chief of the 
Belgian Delegation and Chairman of the Executive and Liaison Commission 
during the past five years, and by Colonel W. G. Wright of Australia, Chair- 
man of the Executive and Liaison Commission’s Sub-Commission on air 
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mail rates and author of the extensive study on that subject that has already 
_— reproduced in AT-WP/441 and considered by the Committee and Coun- 
cil. 

The rules of the Congress also provided (Article 3) that observers of 
ICAO and certain other designated specialized agencies of the United Nations 
were to be admitted to meetings of the Congress and its various organs 
when questions of interest to them were being discussed. Pursuant to this 
provision, the Assistant Secretary General for Air Transport attended as 
the ICAO observer at the inauguration, at all of the meetings of Commission 
I bis, and at the relevant meetings of the General Commission and of the 
Congress plenary meetings. The External Relations Officer also attended the 
inauguration, and the Chief of the Economics and Statistics Branch attended 
the final discussion of air mail transportation charges at one of the closing 
plenary meetings of the Congress. 


II. DEVELOPMENT OF THE MAIN AIR MAIL PROVISIONS 


General Status of the Air Mail Provisions 


During the interval since the Brussels Congress, the Air Mail Sub-Com- 
mission of the Executive and Liaison Commission had been elaborating a 
simplified version of the Air Mail Convention, designed to improve its form 
without change of substance. This was produced (as Congress Proposition 
116 submitted by the Executive and Liaison Commission) in time to permit 
of being used by postal administrations as the basis for suggested amend- 
ments to the Air Mail Convention. In other words, the individual Congress 
propositions relating to the Air Mail Convention were not keyed to the 
Brussels text, but to the revised version. Readers who wish to follow the 
deliberations of the Congress on these proposals will save themelves con- 
fusion and inconvenience if they will bear this in mind. 

The legal status of the Air Mail Convention has been giving the postal 
authorities trouble for some time. Originally adopted as something in the 
nature of a supplement to the main Postal Convention, it has with the years 
increased in scope and volume, although it is not anywhere near as elaborate 
as the main Convention. However, it is now beginning to become difficult to 
determine which provisions of the main Convention are superseded as regards 
air mail by the Air Mail Convention, which provisions retain their general 
applicability where they are not specifically incorporated by reference in the 
Air Mail Convention, and so forth. The Congress had before it several pro- 
posals for clearing up this situation. One suggested solution was a complete 
integration of the air mail provisions with the provisions of the main Con- 
vention, Another was to transfer the air mail provisions en bloc into a 
separate sub-division of the main Convention, with appropriate textual 
revisions throughout. This latter proposal was adopted by a strong majority 
and is to be worked out by the Executive and Liaison Commission in the 
interval before the next Congress. 


Postage Rates and Weight Units 
No direct action was taken or seriously attempted to change air mail 
postage rates and weight units as such. However, basic postage rates for 
surface mail were increased by approximately 25%, and this should have 
an indirect effect on air mail postage rates where these are computed by 
adding together two elements, one representing the basic surface postage 
rate and the other the air mail surcharge. It will also have a direct effect 

where there is “all-up” air mail, as there is in Europe. 


Transportation Charges 


The Congress had before it the studies of Colonel Wright’s Sub-Com- 
mission in two volumes, the first entitled “Study of Variations of Basic Air 
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Transport Rates” (“Etude des Variations des Taux de Base du Transport 
Aérien”)—1956, and a second volume with the same title and the sub-title, 
“Supplement” (‘“Complément”) — 1957. These included, besides Colonel 
Wright’s study, certain supplementary information gathered from postal 
administrations, all the statistical material furnished by ICAO, the com- 
ments of the ICAO Council on the UPU study circulated under date of 28 
January 1957, Dr. Warner’s letter of 7 November 1955, etc. 

The Congress also had before it the following ten proposals for reduc- 
tions in the rates: 





Suggested Rates 





Proposition (gold francs) 
No. Proposing Countries LC Mail Other Mail 
325 Greece and Yugoslavia 2.5 1 
448 Arab States ae 1 
623 Poland 3. 1 
654 Poland oes 1 (parcel 
post) 
624 Switzerland 3.5 bce 
625 Switzerland we 1 
953 Israel 3. 1 
954 Paraguay $. ee 
955 Czechoslovakia 3. y | 
1020 Czechoslovakia a 1 (parcel 
post) 





At the outset of the debate, Switzerland stated that its proposal was 
merely put in as a possible basis for compromise in case it was decided not 
to maintain the status quo, and that it did not wish this proposal considered 
in the first instance. The Chairman recommended a procedure starting with 
a general discussion on the general level of rates for (1) LC mail and (2) 
other mail separately, without necessarily keying the debate to individual 
proposals, and the debate proceeded mostly along those lines. The argu- 
ments were based primarily on the cost concept on the one hand, and on the 
concept of value of the service and the satisfactory nature and self-support- 
ing character of the present system on the other. Although some of the 
debate was on a very high level, the argument in general has become about 
as stereotyped as the arguments relating to a multilateral agreement on 
commercial rights, and it does not seem worth repeating here. 

Although the final vote on rates for LC mail was by secret ballot, the 
speeches indicated the positions of many countries. The following 16 coun- 
tries spoke in favor of varying reductions, mostly to 3 gold francs: Greece, 
Poland, Bulgaria, Paraguay, Yugoslavia, Byelorussia, Ukraine, USSR, Cam- 
bodia, Czechoslovakia, Ireland, Japan, Chile, Jordan, Syria and Hungary. The 
following 19 countries spoke in favor of maintenance of the status quo: 
Switzerland, India, United Kingdom, Portugal, France, United States, South 
Africa, Italy, Pakistan, Belgium, Argentina, Colombia, Germany, Nether- 
lands, Lebanon, Sweden, Philippines, Australia and Liberia. 

The Liberian Delegate specifically stated that his Government had in- 
structed him to vote for the status qou, which prompted the Chairman drily 
to remark that no doubt every speaker in the room was under instructions 
and that, if this consideration were only recognized, it would be possible to 
curtail the debate considerably. He had previously sharply called the opening 
speaker, namely, the Repesentative of Greece, to order for attempting a 
45-minute theoretical dissertation on the ICAO figures, a ruling which, in 
the opinion of the ICAO observer, rendered it unwise to attempt a theoretical 
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rebuttal which he had been preparing for use in case the debate were to 
develop along such lines. 

The matter of LC rates came to a vote at the end of the second half-day 
of debate. The Commission, after considerable procedural wrangling, ac- 
cepted the President’s proposal that a vote be taken in the first instance on 
the maintenance of the existing rates and, if the vote on such maintenance 
were adverse, to consider in order the Greek and Yugoslav proposal for 2.5 
gold francs, then the various proposals for 3 gold francs, and finally the 
Swiss proposals for 3.5 gold francs. The result of the vote was: for main- 
tenance of the status quo, 52; opposed, 39; absentees and abstentions, 3; 
void ballots, 2 

The Irish Delegation later moved in a plenary meeting of the Congress 
to reduce the LC rates to a maximum of 3.5 gold francs. After a brief debate, 
this proposal was defeated by a vote of 32 in favor of the reductions, 61 
opposed, and 3 abstentions and absences. 

Meanwhile, Commission I bis had proceeded to vote on the rates for the 
various categories of AO mail, parcel post and newspapers, and had easily 
reached the solution of 1 gold franc for all of these classes. No attempt was 
made to disturb this decision in the plenary. 

The question of the rates is to remain under continuous review. 


Commercial Rights 


The Congress had before it a proposal presented jointly by the five 
Scandinavian countries and the Netherlands (Proposition No. 715), reading 
as follows: “Freedom of the air is guaranteed throughout the entire terri- 
tory of the Union.” This proposal was to be embodied in a new Article 32 
bis of the Universal Postal Convention itself, and not of the Air Mail Con- 
vention. The reasons given in support of this proposal were, in part, as 
follows: 


““ ‘Freedom of the air’ means that every member State of the Union guar- 
antees to the other member States, as regards scheduled international 
air services, the right to take on air mail destined for every other mem- 
ber State and the right to discharge air mail originating within every 
other member State, whatever the nationality of the aircraft. 

“In the case of surface mail, the despatching countries do not in normal 
times experience any difficulty in having their despatches routed through 
existing maritime connections, for the country from which the vessel 
leaves takes charge of the loading of the transit despatches without 
regard to the nationality of the vessel nor to the origin of the despatches. 
In the same manner, the country at whose port the despatches are un- 
loaded from the vessel always takes care to accept the despatches and 
to forward them to their destination. 

“By this treatment of surface mail in the countries of transit and desti- 
nation, the interests of the despatcher and the addressee are fully safe- 
guarded. It is natural and just that the airmail despatches should enjoy 
the same impartial treatment in the intermediate countries and countries 
of destination, and that the despatching countries no longer —as is 
often the case at present — be thwarted in their efforts to route their 
air mail as rapidly as possible by reason of the fact that the countries 





8 It is to be noted that Article 32(1) of the Convention provides that freedom 
of transit is guaranteed throughout the entire territory of the Union, and that this 
provision is carried over into Article 2 of the Air Mail Convention, which provides 
that “The freedom of transit prescribed in Article 32 of the Convention is guaran- 
teed for air mail correspondence throughout the entire territory of the Union, 
whether or not the intermediate administrations take part in the reforwarding of 
the correspondence.” All this, incidentally, is an — of how the provisions 
of the main Convention and the Air Mail Convention have become intermingled 
and confused, as mentioned on page 486. 
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of transit and destination refuse to load their despatches on the aircraft 
of certain air services or to receive them from the said aircraft.” 


The aforesaid proposition was strongly opposed in a commentary (Con- 
gress Document 63) put forth jointly by the United States, Australia, 
Colombia, Cuba, El Salvador, France, the United Kingdom, India and Pan- 
ama. This paper pointed out that the effect of the proposal would be to grant 
fifth freedom mail rights to all regular international airlines. The commen- 
tary proceeded: 


“In the opinion of our Delegations, it is not appropriate to treat such a 
question within the Universal Postal Congress. The rights of scheduled 
international airlines to take on or to discharge traffic of every kind, 
including mail, are governed by agreements, either multilateral or 
bilateral, concluded by the interested governments. These agreements 
frequently result from long and delicate negotiations, which can only 
be conducted with adequate knowledge of al! factors by experts in 
matters of civil aviation. 

“We consider that the organization duly qualified to treat this problem 
on an international basis is ICAO. This Organization has already de- 
cided, at its last Assembly, to make a study of this problem and, in our 
opinion, it would injure the spirit of cooperation among the specialized 
agencies of the United Nations if our Union took this problem out of 
the hands of ICAO and, without full knowledge of the subject, arrived 
at a final conclusion. 

“Our Delegations therefore recommend to the Congress not to approve 
this proposition, it being understood that the postal administrations and 
the Executive and Liaison Commission would give all possible assistance 
to ICAO in the study which the latter has decided to undertake.” 


In the course of a lively debate in the General Commission, to which the 
matter had been referred because of the constitutional aspects of the pro- 
posal, it soon became evident that Proposition 715 stood no chance whatever 
of being carried. Its proponents therefore withdrew it. As a result of this 
withdrawal, the counter-proposal in Congress Document 63 also fell to the 
ground, and there is therefore no directive outstanding to the Executive and 
Liaison Commission to assist ICAO in its study. There was some doubt in 
the mind of the ICAO observer that the withdrawal would have this effect, 
but personal enquiries addressed to the Chairman of the General Commis- 
sion, the proponents of Document 63, and even the proponents of Proposition 
715 have made it completely clear that the effect is as stated. 

One interesting sidelight of the discussion on this subject is that it 
appeared unquestionably from the debates that the freedom of transit pre- 
scribed in Article 32 of the Convention and incorporated by reference in 
Article 2 of the Air Mail Convention is not deemed by the members of the 
Universal Postal Union to permit the loading of transit mail on services not 
having commercial rights under bilateral agreements. This, it will be noted, 
is contrary to the opinion tentatively advanced by the Secretariat in AT- 
WP/463, paragraph 5(a). 


Routing of Mail 


In withdrawing Proposition 715, the Representative of Denmark had 
stated his intention to fall back on Proposition 941, presented by the United 
Kingdom. In its original form, the latter proposal would have obliged ad- 
ministrations in whose territory mail was transferred from one aircraft to 
another—so-called “transit administrations”—to route air mail despatches 
by the most rapid air communication, whether or not this communication 
was normally used by the transit administration for the transmission of its 
own despatches. Feeling no doubt that, in this form, the requirement was 
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too peremptory, the United Kingdom withdrew it and substituted Proposi- 
tion 1274, containing the somewhat less drastic provision that closed air 
mail despatches should be routed via the air service requested by the ad- 
ministration of origin (whether or not this requested connection was used 
by the administration of the transit country for the transmission of its own 
despatches) except where the use of such connection would involve difficulties 
of service or special costs for the administration of transit. It went on to 
provide that, in case the administration of the transit country was not able, 
because of difficulties of service or special costs, to provide the air connec- 
tion requested by the administration of the country of origin, the latter 
would have the right to arrange with the interested airlines for a direct 
transfer between them on the despatches in question, on condition that the 
administration of the transit country be notified in advance and that an 
important acceleration of the despatches would result. 

The Brussels Convention had merely provided that the transit adminis- 
trations would use the same air services to convey the mails of other countries 
as they used for their own mail, and that the power of the administration 
of origin to direct routing was limited to routings normally used by the 
country of transit itself. The effect of the new proposal was, of course, to 
grant a vastly greater control of routing to the administrations of origin, 
a matter of some postal significance since a certain amount of inconvenience 
and expense might result from a directive to re-despatch mail that had 
come in, shall we say, at Orly by a service departing from Le Bourget. The 
provision, of course, was of considerable economic importance because it 
would permit two foreign postal administrations to arrange for reciprocal 
routing over each other’s services of mail in transit at a common point, to 
the possible detriment of the airlines of the country in which that point 
was situated. 

After a fairly long debate, in which it was again repeatedly emphasized 
that the British proposal would permit the administrations of origin to 
designate only services already having commercial rights in the transit 
country, Commission I bis decided to retain the status quo and to reject the 
British proposal. The matter was appealed to the plenary session by the 
Canadian Delegation, where the decision of the Commission was sustained 
by a vote of 42 to 17. 

Facilitation 


The Congress consolidated into one the forms AV-6 and AV-7 which 
formerly had been used respectively as vouchers for the delivery of mail 
(1) to the carrier and (2) by the carrier to the post office at destination. 
Henceforth, a sufficient number of copies of form AV-7 alone will be used 
for both purposes (Article 18). It may be added that airlines frequently 
require, for their own purposes, a larger number of copies of these vouchers 
than are required by the post offices themselves. 


Miscellaneous 


The Congress adopted, among others, provisions for forwarding mail 
deposited at the airport at the last minute directly on the aircraft concerned 
(Article 17, para. 9); for the more liberal treatment of insufficiently pre- 
paid air mail (Article 6); for rounding off units of weight and payment 
(Article 17); and for handling mail in case of accident (Article 24). The 
closing meeting of the Congress was held on 27 September, and the final 
ceremony was the signing of the new “Actes” on 3 October. 

On 1 October, the Air Transport Committee had the opportunity of dis- 
cussing the results of the Congress with the Chairman of Commission I bis 
at an informal meeting called for the purpose. Colonel Wright mentioned 
the somewhat political nature of the vote taken on the maintenance of the 
existing rates of airline remuneration and said that there was no reason 
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to believe that the next Congress would follow the present one. He suggested 
the development of a rational “cost-plus’”* formula for determining rates 
in order to avoid the possibility of a purely arbitrary cut in the rates in the 
future. There followed a general discussion on various details of air mail 
transportation based on questions put by members of the Committee. 


III. DEVELOPMENTS IN SURFACE MAIL PROVISIONS 


Rates of transportation charges remained unaltered, but basic postage 
rates were raised generally 25%. How much the increase in postage rates 
will mean to users of the mail is hard to say, because postal administrations 
have the option of increasing the basic rates by 60% or reducing them by 


20%. 
IV. INTERNAL ARRANGEMENTS OF THE UNION 
Executive and Liaison Commission 


The following countries were elected: 


** Argentina ** Mexico 
— 7 bana Zealand 
anada orway 

Chile Pakistan 

* Germany (F.R.) Poland 
Indonesia South Africa 
Italy ** Turkey 
Japan ** United Kingdom 

* Lebanon Venezuela 

* Libya ** Yugoslavia 





* New members. 
** Countries resuming membership. 


Present members of the Executive and Liaison Commission who are retiring 
are as follows: 


Australia Switzerland 
Brazil Syria 
Denmark USSR 

France United States 
India Uruguay 


The practice is to elect at least 50% of new members each year, and for 
members not to serve more than two consecutive terms. The chairmanship 
of the Commission until the next Congress will be provided by the United 
Kingdom; at the close of the Congress, no individual had been designated 
to fill the post. 


Effective Date 


The Acts of the present Congress are generally effective as of 1 April 
1959, but the election of the new Executive and Liaison Commission is effec- 
tive immediately. rp 


Date and Place of the Next Congress 


The next, or XVth, Universal Postal Congress is to be held in Rio de 
Janeiro, Brazil, and is to open on 27 June 1962. 





4This was the phrase actually used. It is understood to mean: costs, plus 
provisions for profit and contingencies, there being no objection to taking into 
account the fact that certain categories of mail will move at rates higher than, 
and others at rates lower than, average overall unit costs. 
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Il, INTERNATIONAL AIR TRANSPORT ASSOCIATION 


TRAFFIC CONFERENCES, MIAMI 
SEPTEMBER 24th/OCTOBER 20th, 1957 


The Traffic Conferences of the IATA met in Miami between September 
24/October 20, 1957, to fix the proposed rate structure for the forthcoming 
year. The recommendations of the Conference, contained in some hundreds 
of resolutions and accompanying tables of fares and rates, will now go to 
interested governments for review. If approved, fares will for the most part 
become effective on April 1, 1958, while new cargo rates will go into effect 
February, 1958. 

Over a large part of the world route network, international air fares 
and rates have been maintained at present levels, with however, a proposed 
five per cent, or less, increase on certain other routes to meet rising costs 
in operation. 

Most of the proposed increases in fares will affect first class service, 
tourist fares having been kept exempt from price increase wherever possible. 

So far as North Atlantic fares are concerned, further discussion has 
been arranged to take place in Paris on November 19, 1957. North Atlantic 
carriers are agreed on the question of introducing the new low fare services 
—agreement having been reached by the 1956 Traffic Conferences at Cannes 
—but the conditions of this service and its relationship to the other classes 
of service on the same route will require further discussion between the 
airlines concerned. 

Caribbean carriers voted to add new tourist services to the area, par- 
ticularly from Miami and Havana to Venezuela. Agreement on fare levels 
over the other sectors in the region is expected to be reached before March 
31, 1958, when the existing arrangements are due to expire. 

In summary, the position after the 1957 Traffic Conferences is as follows: 


Passenger Fares 


Western Hemisphere—International fares within and between the Amer- 
icas will be subject to some minor adjustments. New tourist and excursion 
fares will be introduced to develop new traffic, chief among them a special 
discount for groups of eight or more travelling together. 

Mid-Atlantic—Tourist class fares betwen Central America and Europe 
will remain unchanged. First class fares will go up $20. 

South Atlantic — First and tourist fares between South America and 
Europe will be increased 3 per cent. Emigrant fares from some European 
countries will be introduced. 

Europe, Middle East and Africa—Adjustments to individual fares re- 
sulting in some cases in increases of up to 5 per cent. The present promo- 
tional excursion fare program will be continued and some new items added. 

Europe, India, Far East and Australia—Little or no change in fares 
between Europe and India. Increases of 4 to 5 per cent on tourist class and 
6 to 7 per cent on first-class services between Europe and the Far East and 
Australia, but no increase on the direct Europe-Australia fare. 

Asia, Australia and the Pacific— Generally unchanged, with some in- 
creases, largely on first-class services. 

Trans-Pacific—Fares over the North and mid-Pacific routes unchanged. 
On the South Pacific route, no change in tourist fares and a five per cent 
increase on first-class services. 

Round the world and polar fares—No change. 


New turboprops such as the Britannia and the Friendship and jets such 
as the Caravelle, Comet IV and Tu-104, all of which will be operated by 
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various IATA member carriers during the 1958-59 traffic year, have all been 
listed to carry tourist passengers, either exclusively or in combination with 
first class. 


Cargo Rates 


General cargo rates will remain largely unchanged within the Western 
Hemisphere, throughout Asia and Australasia, and over the Pacific and polar 
routes, as well as on many routes within Europe and between Europe, India, 
Pakistan and Ceylon. 

On other routes, and between Europe, the Far East and many part of 
Africa and Australia, as well as over the Atlantic, general rates will go up 
5 and 10 per cent. 

Despite the increase in the general cargo rates over the North Atlantic, 
no major changes have been made in specific commodity rates, a fact which 
is expected to help air freight shippers and thus to continue to encourage 
the movement of cargo at these rates. 

The Conferences also approved a new Commodity Description Guide 
which should substantially clarify and ease the rating of specific commodi- 
ties. Minimum charges for air cargo shipments were revised and slightly 
increased to cover the costs of handling small parcels. Actual charges will 
vary according to the part of the world concerned. 

The new cargo rates are proposed to take effect on February 1, 1958. 


No Shows 


In an attempt to minimize the no-show problem, the Conference agreed 
to try the effect of new ticketing time limits and reconfirmation procedures 
for international passengers beginning their travels in Canada and the 
United States, and no return trips to Canada and the U.S. from gateway 
points in Europe. 

(A “no-show” is a passenger who books space, decides not to use it, but 
neglects to cancel his reservation. By so doing, he makes it impossible to 
turn the space over to others who want it and deprives the airlines of mil- 
lions of dollars a year on a global basis.) 

Under the new regulation, which is to become effective on March 1 next, 
passengers booking space on international services out of Canada, Cuba, 
Mexico and the U.S. more than three days prior to departure must pick up 
and pay for their tickets not later than 48 hours after their space has been 
confirmed. If they book less than three days ahead, they must pick up their 
tickets as soon as practicable. 

Passengers who leave the United States or Canada for other countries 
on return trips or after stopovers of more than 12 hours will be required to 
reconfirm their reservations at least six hours before departure. This re- 
quirement is the same as now applied to domestic transport in the U.S. and 
Canada. 

Passengers who have return or continuing reservations to the U.S. and 
Canada from the United Kingdom, Ireland and Continental European gate- 
ways will be asked to reconfirm their space at these gateway points 48 hours 
before departure. If they reach the gateway point less than 48 hours before 
departure, or if the stopover there is shorter, the requirement does not apply. 

Failure to pick up tickets or to reconfirm within the time limits prescribed 
will entitle the carrier to cancel the reservations concerned and to release 
the space for sale to others. 


Conversion Rates 


New regulations to govern the conversion of airline fares into the 112 
currencies in which the airlines do business were also adopted by the Con- 
ferences. Subject at all times to national legislation, they are designed to 
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improve and simplify the work of traffic and accounts staff and to eliminate 
abuses due to exchange manipulations and the weaknesses of certain cur- 
rencies. Among other measures, they restrict the currencies in which fares 
can be published in any given country to three: dollars, sterling and the 
local currency. 


Jet Age Traffic 


Looking ahead to larger aircraft, increased flight frequencies, heavier 
loads and the more complex schedules of the jet age, the Conferences ap- 
proved a number of measures to streamline fares computation, sales and 
accounting and passenger handling. 

As the result of several years of study by a special Simplification Group, 
it set up a program to examine the possibilities of calculating fares by elec- 
tronic computer, including new letter codes and format for the fares tables. 
Despite the large number of agreed specific fares, the great majority of 
fares and rates in the airlines’ books must be constructed after the Confer- 
ences according to Conference rules. Use of electronic computers, it is 
hoped, will simplify and speed this work. 

Recommendations were also accepted for standardizing flight and other 
announcements over airport public address systems, and for numbering the 
seats in aircraft, as well as new methods of reproducing numbers on baggage 
tags for quicker recognition and handling at airports. 


Ill. CASES: 


COUR DE CASSATION 


Civil Court—Commercial Section 
May 7th, 1956 


SOCIETE COMMERCIALE DES TRANSPORTS TRANSATLANTIQUES 
v. SOCIETE VAIRON & CIE. 


The “Agence Maritime Vairon” purchased a ticket on behalf of its client, 
Mr. Kostritsky, Peruvian Government official, from “Societe Commerciale 
des Transports Transatlantiques” (official agent in France for Trans Car- 
ibbean Airways) for return journey Lima/Paris to be performed by Trans 
Caribbean Airways, paying the sum of Frs. 293.040 therefor. 

The ticket in question contained the following advice: “In connection 
with tickets sold by agents of T.C.A., T.C.A. assumes no responsibility for 
reimbursement to third parties, being only liable to its agent and, through 
it, to the holder, for the net amount received from the agent, less the used 
portion of the fare.” 

Some time before the journey was due to take place, T.C.A. discontinued 
this route, i.e. Lima/Paris. 

Mr. Kostritsky therefore approached in turn T.C.A. and S.C.T.T. for 
reimbursement without success. He then approached the “Agence Maritime 
Vairon” which, after due consideration, decided to reimburse him for the 
amount of the non-usable ticket. 

Thereafter, the Agence Maritime Vairon brought an action against 
S.C.T.T. for the amount of the ticket (Frs. 293.040) plus Frs. 200.000 for 
damages. 

The case was tried before the “Tribunal de Commerce de la Seine” on 
March 7th, 1951, and that Court decided that the “Agence Maritime Vairon” 
was entitled to receive the price of the ticket plus Frs. 100.000 damages 
from S.C.T.T. 

The argument which the 8.C.T.T. put up was that it was simply the 
agent of T.C.A. and, as such, could not be held personally liable for the 

















INTERNATIONAL 495 
non-performance by T.C.A. of its contractual obligations—this, despite the 
fact that the ticket contained the above mentioned clause and that, on its 
stationery, it described itself as the official agent of T.C.A. in France. 

The Court decided that 8.C.T.T. was precluded by these very facts from 
evading liability and that, so far as the holders of tickets were concerned, 
S.C.T.T. was directly responsible for the refund of the price of the ticket to 
the “Agence Maritime Vairon,”’ the latter already having reimbursed its 
client. 

S.C.T.T. endeavored additionally to persuade the Court that Mr. Kostrit- 
sky alone could bring the action. 8.C.T.T. averred that the “Agence Mari- 
time Vairon” possessed no power of subrogation, either by contractual 
arrangement or by Article 1251 of the French Code. The Court found, 
however, that, on the contrary, by the terms of a document (letter dated 
January 10th, 1950, in which the brother of Mr. Kostritsky was named his 
representative and in which the “Agence Maritime Vairon” was given power 
of subrogation), the “Agence Maritime Vairon” was perfectly within its 
right in bringing the action and that the above mentioned clause on the 
ticket particularly negated the S.C.T.T.’s statement that it should not assume 
the responsibility for the reimbursement of tickets vis-a-vis third parties. 

The decision of the Court was subsequently appealed by S.C.T.T. In 
the circumstances, the Cour de Cassation (Ch. civ., Sect. Com.) upheld the 
decision of the first Court, deciding that S.C.T.T. was strictly liable vis-a-vis 
the holders of tickets and that, in addition to the price of the ticket, the 
appropriate amount of interest on the price of the ticket (Frs. 293.040) 
should be paid, together with the sum of Frs. 100.000 for damages, to the 
“Agence Maritime Vairon.”’ 


S. F. MACBRAYNE 















DIGEST OF RECENT CASES 


CONTRACTS—BREACH—GOVERNMENTAL IMMUNITY FROM SUIT 


Ace Flying Service, Inc. v. Colorado Department of Agriculture 


5 CCH Aviation L. Rep. 17,554 (Colorado Supreme Court, August 12, 
1957) 


Plaintiff had executed a written contract with the defendant State of 
Colorado to conduct aerial spraying over large areas of state-owned land 
which had become infested with grasshoppers. After plaintiff had borrowed 
money for planes and personnel, the state failed to provide the necessary 
acreage, allowing plaintiff to spray only a portion of the contracted area. In 
reversing the trial court’s dismissal of the complaint, it was held that since 
the legislature had appropriated funds for this work and had authorized the 
department of agriculture to contract for such services, there is an implied 
consent by the state to be sued for such contract breaches. Immunity from 
suit is waived upon the state’s execution of the contract. 


TAXATION—AIRCRAFT PLANT LEASED FROM FEDERAL 
GOVERNMENT—IMMUNITY FROM LOCAL TAXATION 


Grumman Aircraft Engineering Corp. v. Board of Assessors of the Town 
of Riverhead 


2 N.Y. 2d 500 (March 8, 1957) Cert. Denied U. S. Sup. Ct., 
5 CCH Aviation L. Rep. 17,378 (Oct. 14, 1957) 


A writ of certiorari was denied by the United States Supreme Court 
where the New York Court of Appeals had held that an aviation corpora- 
tion’s lease of a plant from the United States Government created no taxable 
interest that is subject to New York state real estate tax, in spite of the 
fact that the lessee was given the option of first refusal to purchase at the 
expiration of the lease or at such time as the government had ceased to have 
any use for the plant. 


WARSAW CONVENTION—LIMITATION OF LIABILITY—RIGHT TO 
TRIAL BY JURY ON DAMAGE QUESTION 


Pierre v. Eastern Airlines 
5 CCH Aviation L. Rep. 17,515 (F. Supp.-D.C. New Jersey 1957) 


In a suit against the defendant airlines for damages sustained on an inter- 
national flight, plaintiff claimed that the limitation of carrier liability under 
the Warsaw Convention is not binding as its application would be a denial 
of the right to trial by jury as guaranteed by the seventh amendment of the 
Constitution. In holding that the question of damages under the limitation 
of liability clause is not a fact within the province of the jury, the court 
analogized Article 22 of the Warsaw Convention to the Longshoremen and 
Harbor Worker’s Compensation Act, state workmen compensation acts, and 
common law assessment of damages in default tort or contract suits. The 
measure of damages in one of these areas has been regarded as proper for 
jury determination and neither has such denial been regarded as a violation 
of either the fifth amendment due process clause or the seventh amendment 
right to jury trial. Similarly, the denial of trial by jury on the question of 
damages under the Warsaw Convention is a matter of practice, not of right, 
and thus not violative of the United States Constitution. 
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RECENT CASES 


JUDICIAL REVIEW—C.A.B. ORDERS—AIR FREIGHT 
CERTIFICATION—REMOVAL OF RESTRICTION 
AGAINST EXPRESS 


Delta Airlines, Inc. v. Civil Aeronautics Board 
5 CCH Aviation L. Rep. 17,530 (5th Cir. July 19, 1957) 


On review by the Court of Appeals for the Fifth Circuit, a Civil Aero- 
nautics Board order granting temporary authority to four cargo carriers for 
the transportation of property and mail has been affirmed. Under the Board’s 
order, the term “property” was regarded as including air express, thus 
removing the original Board-imposed restriction against the transportation 
of express originated by the Railway Express Agency. Authorization for the 
carriage of mail was similarly approved as being in the public interest, and 
two of the carriers were authorized to conduct intra-area operations, that 
is, service between points in the same general geographical area. 


MUNICIPAL AIRPORTS—IMMUNITY FROM TORT LIABILITY— 
CONSTITUTIONALITY 


Opinion of the Justices Re Senate Bill No. 140 


5 CCH Aviation L. Rep. 17,517 (New Hampshire Supreme Court, July 
2, 1957) 


A provision in a statute establishing a municipal airport authority stating 
that such authority shall be immune from tort liability is constitutional 
irrespective of the fact that revenues will be earned from the airport’s 
private operations. Reliance was placed upon prior decisions holding that the 
receipt by a municipality of fees in connection with its activities does not 
conclusively establish that the activities are commercial and not govern- 
mental. Moreover, the establishment of air navigation facilities has been 
declared by statute to be a public governmental function. 


DISCRIMINATION—AIR CARRIER’S REFUSAL TO EMPLOY NEGRO 
—JUDICIAL REVIEW—DISMISSAL OF COMPLAINT BY 
STATE COMMISSION 


Jeanpierre v. Arbury 
5 CCH Aviation L. Rep. 17,416 (N.Y. Sup., App. Div., May 7, 1957) 


A negro whose application for employment as a flight steward was re- 
jected by Pan American World Airways filed a complaint with the State 
Commission Against Discrimination alleging that the refusal of his employ- 
ment request was motivated by racial discrimination. When this complaint 
was dismissed without a formal hearing on the grounds that the plaintiff 
had a “nebulous and inconsistent” employment record, suit was filed for an 
order rescinding the Commissioner’s dismissal and for an order remitting 
the plaintiff’s claim to the Commission for a public hearing. 

On appeal from a judgment on the merits in favor of the defendant, it 
was held that judicial review is available for only those orders of the Com- 
mission which issue after a formal hearing at which testimony is taken 
under oath. Although the commissioner investigating the complaint might 
have exercised faulty judgment, and his finding that the information dis- 
closed by the investigation did not warrant a formal hearing might appear 
unsupported by the facts, the merits of the case are not subject to judicial 
review where the Commissioner has not exceeded his statutory authority 
or disregarded the legislative standard. 

However, in the dissenting opinion, it was considered that since the 
commissioner’s dismissal of the complaint was affirmed by the agency chair- 
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man, and because the petitioner had exhausted his available administrative 
remedies, the dismissal constituted a final order. Therefore, judicial review 
should be available. In considering the merits of the case, it was emphasized 
that the Commissioner’s action disregarded standards established in prior 
discrimination cases and was an unreasonable, arbitrary and capricious 
exercise of discretion. 


AIRMEN—SUSPENSION OF CERTIFICATE— 
CIVIL AERONAUTICS ACT 


Wilson v. Civil Aeronautics Board 
5 CCH Aviation L. Rep. 17,411 (D.C. Cir. May 9, 1957) 


In an airline pilot’s suit seeking review of a C.A.B. order suspending his 
airman certificate, it was recognized that even though the Board does not 
find the pilot to be unqualified for flight, Section 609 of the Civil Aeronau- 
tics Act, 49 U.S.C. § 559, 52 Stat. 1011 (1938), authorizes the C.A.B. to 
suspend his certificate for disciplinary reasons as a deterrent sanction. The 
court considered that even though Section 901, 49 U.S.C. § 621, Stat. 1015 
(1938) provides civil penalties for regulation violations, the interests of 
air safety justify the use of other sanctions which may more effectively 
minimize the hazards of air commerce. 


INSURANCE—DEATH IN AIRPLANE CRASH—DOUBLE INDEMNITY 
EXCLUDED UNDER AVIATION RIDER—INSURER’S LIABILITY 


New York Life Ins. Co. v. Atkinson 
5 CCH Aviation L. Rep. 17,363 (10th Cir. Jan. 3, 1957) 


Suit was brought to compel double indemnity payment upon the insured’s 
death in an airplane accident where the policy excluded liability if death 
resulted from “service, travel or flight in any kind of aircraft . . . while the 
insured is participating in aviation training in such aircraft or is a pilot, 
officer or other member of the crew of such aircraft; ...’’. The insured was 
a geologist employed by the Colorado Exploration Company to operate a 
scintillometer during flights conducted to detect uranium deposits. Although 
the sole occupants of the company-owned plane at the time of the accident 
were the insured and a pilot, recovery was allowed because the insured was 
not regarded as a member of the “crew,” as the word was used in the liability 
exclusion clause. Since the insured’s operation of the scintillometer had 
nothing to do with the operation of the plane, only the pilot was considered 
a member of the crew. Moreover, because the undefined use of the word 
“crew” rendered the term ambiguous, the question was resolved in favor 
of the insured. 

















BOOK REVIEW 


POST-WAR INTERNATIONAL CIVIL AVIATION POLICY AND THE 
LAW OF THE AIR. By H. A. Wassenbergh. Published by Martinus 
Nijhoff, The Hague, 1957, pp. 180. 


This book, dedicated to the memory of Dr. Albert Plesman, expresses and 
upholds principles which might be considered as strictly traditional Dutch 
principles in regard to international transportation generally. Mr. Wassen- 
bergh’s material, which falls within the realm of international public law, is 
divided into two parts: Part I, containing five chapters, deals with Post-War 
International Civil Aviation policy, and Part II, containing the same number 
of chapters, deals with The Law of the Air. 

In his foreword, dated December 31st, 1956, the author states that the 
factors governing the development of civil aviation are not widely known. 
This applies, he says, not so much to technical development as to the political 
and economic considerations which ultimately determine the pattern of the 
worldwide network of air routes. Indeed from his analysis, one readily 
concludes that no form of activity reflects more accurately the relationship 
between States than the civil aviation policy carried out between them. 

In the first part of the book, the author traces a somewhat sombre trend 
which development in civil aviation has taken since the Chicago Conference 
in 1944, using as a basis for his arguments the interpretation which has been 
given to certain Articles in the Chicago Convention affecting his subject. 
For the benefit of the reader, the author has reproduced at the end of his 
work, these particular Articles, together with the Preamble to the Conven- 
tion at which it might be salutory for States’ Authorities to glance more 
often. 

Mr. Wassenbergh refreshes the reader’s mind by returning to the dis- 
cussions at Chicago. He has occasion to review the various proposals outlined 
there for regulating civil aviation: the proposition put forward by the 
Australian/New Zealand representatives for an internationally owning air 
transport company or corporation to operate the international trunk routes; 
by the Canadian and U.K. representatives for an authority which, while not 
owning the machines and equipment, would be an authority with sufficient 
“teeth” to control such aspects as fares, rates, capacity, frequencies, etc.; 
and the U.S. proposal which required nothing more than something in the 
nature of an advisory authority. 

A good deal of discussion goes into the interpretation which has been 
given to Articles 5 and 6 of the Chicago Convention, and to the endeavor 
on the part of the International Civil Aviation Organization to produce some 
kind of multilateral agreement on commercial rights which would be suffi- 
ciently attractive for Contracting States to the Chicago Convention to sign. 
No such agreement having been found, the author discusses the position 
which has evolved as a result of the bilateral agreements existing between 
countries. A portion of one chapter is devoted to the Bermuda Agreement, 
that face-saving agreement which emerged as a result of the meeting between 
the U.S. and U.K. representatives in 1946 and which was to set the pattern, 
with variations of one kind and another, for some years to come for bilateral 
agreements between States. 

Mr. Wassenbergh brings his readers up to date on the integrating trend 
in Europe, commencing with the Bonnefous and Sforza Plans, about 1951, 
and leading up to the ICAO sponsored meeting in 1954 on the possibility of 
greater co-ordination in air transport in Europe. This, in turn, was followed 
by the European Civil Aviation Conference in 1955. Trends towards co-ordi- 
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nation which had seemed marked in 1954, were less marked in 1955. The 
author rightly concludes that co-ordination and integration demand a willing- 
ness on the part both of airlines and governments to work towards this end, 
In other words, the airlines must show a willingness to cooperate more fully 
with one another and the appropriate governments must be ready, in their 
turn, to help remove the restrictions. 

In his Part II, the author deals first with what he calls international 
legal norms with respect to civil aviation: Sovereignty in Airspace; that 
“will o’ the wisp,” the Right of Innocent Passage; the Right to Air Trans- 
portation; the Right to Exploit the Aerial Highway; the Norms with respect 
to Non-scheduled Air Transportation; and the Norms with respect to the 
Various Kinds of Traffic. The conflict on the part of States between, on the 
one hand, the national interest and, on the other, their international obliga- 
tions is stressed throughout the book. 

Part II contains some rather long involved sentences, often requiring 
a great deal of concentration on the part of the reader. This second part of 
the book, in which the reader moves in rather a rarefied atmosphere, con- 
cludes with the author’s views regarding future trends and his analysis of 
the position in his own country, the Netherlands. The book contains a useful 
index, a list of abbreviations and the footnotes are more than adequate. 

Mr. Wassenbergh’s chapters are prefaced and inspired by quotations on 
civil aviation from politicians and philosophers alike. It would seem from 
the author’s analysis that time must still elapse before the wisdom dispensed 
by these men is to be appreciated and before the barriers in the way of a 
more natural development in civil aviation come down. 


SHEILA F. MACBRAYNE 
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factors in the development of transportation in the United 
States. 

The course is open to personnel in industry, government, 
and the military upon recommendation of their superiors. 

Tuition is $1,000. For further details write to Dr. John E. 
MeGrath, assistant director of education, the Transportation 
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